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This Issue in Brief 


A Proposal for Considering Intoxication at 
Sentencing Hearings: Part I.—What sentence 
should a judge impose on a convicted offender who 
was intoxicated at the time he committed the crime? 
The U.S. Sentencing Commission decided that an 
offender’s intoxication is “not ordinarily relevant” to 
his sentence. Author Charles Felker proposes, 
instead, that intoxication is a relevant and impor- 
tant factor in determining an appropriate sentence. 
In Part I of this article, the author surveys current 
theories about the connection between alcohol and 
crime, the responsibility of alcohol abusers for their 
acts, and the way offender intoxication affects the 
purposes of sentencing. In Part II, the author will 
develop a specific proposal based on a survey of 
state laws and cases. 


Alcohol and Crime on the Reservation: A 10- 
Year Perspective Author Darrell K. Mills 
examines the relationship between alcohol abuse 
and crime on the part of Indian felony defendants 
in the Federal District Court in Wyoming from 
1978-88. The author characterizes the types of crime 
and typical defendant from the reservation and 
focuses on the history of alcoholism, treatment, and 
prior arrest of these defendants. The article also 
discusses the issue of alcoholic denial. 


Practitioners’ Views on AIDS in Probation 
and Detention.—The question of how to provide 
humane and effective supervision for HIV-positive 
offenders or offenders with AIDS is an important 
issue facing policy-makers in corrections. Author 
Arthur J. Lurigio reports on a survey of probation 
and detention personnel in Illinois conducted to 
examine views regarding AIDS and its impact on 
policies, procedures, and work behavior. Compari- 
sons were made between probation and detention 
personnel. Survey results indicated that probation 
and detention respondents anticipate that the AIDS 


health crisis invariably will affect their management 
of cases. Detention participants were more concerned 
about occupational risk and precautionary measures. 
Both groups recommended policy and procedural 
guidelines governing legal liability, confidentiality, 
mandatory testing, case contacts, and the education 
of offenders and staff. 
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Prison Visiting: Is It Time to Review the 
Rulee?—Visiting rules and regulations from 71 
long-term adult correctional facilities from 31 states 
were collected and reviewed. According to author 
N.E. Schafer, most of the rules cover five distinct 
areas: visitor application, visitor processing, contra- 
band, conduct, and dress codes. This article de- 
scribes and discusses the rules in light of recent 
standards which stress the importance of encourag- 
ing visitors. Suggestions and recommendations are 
included. 


Corrections: Out of Balance.—Author Thomas 
W. White presents an overview of prison rehabili- 
tation philosophies during the last 15 years. Dis- 
cussing the causes which led to an emphasis on 
voluntary programming in the mid-1970’s and, 
particularly, the emergence of the “balanced” 
philosophy which stressed deterrence, punishment, 
and rehabilitation as a combined goal, the author 
shows that voluntary programs have not been any 
more effective than past models and that they have 
led to a correctional system which perpetuates 
rather than deters criminal behavior. Finally, the 
article demonstrates that correctional administrators 
have emphasized incapacitation at the expense of 
rehabilitation and that traditional views of correc- 
tional rehabilitation must be re-evaluated if correc- 
tictis is to meet the challenges of the future. 


Crime in the 1990’s: A Federal Perspective.-— 
Authors Magnus J. Seng and Thomas M. Frost 
invited a Federal judge, a Federal prosecutor, and 
special agents of the Federal Bureau of Investiga- 
tion and the Drug Enforcement Agency to indepen- 
dently develop and present their views about crime 
in the 1990’s at a symposium held at Loyola 
University of Chicago in February 1989. These views 
are summarized in this article and contain a simple, 
straightforward and urgent message: The drug 
problem in this nation is beyond the control of law 
enforcement. Unless and until there is dramatic 
reduction in demand, supply will outstrip law 
enforcement’s ability to deal with it. Also, according 
to the views presented, white collar crime will 
receive sustained attention—the greed and total 
disregard for ethical and lawful behavior by some 
public and private officials simply must stop. 
Further, law enforcement agencies must continue 


the real interagency cooperation that developed in 
the 1980's. 
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Serial Murderers: Four Case Histories.—In 
this article, profiles of four serial murderers indi- 
cate that they share similar childhood and family 
backgrounds. Parental abuse, violence, and rejection 
are common themes in their lives. According to 
author Faith H. Leibman, rejection by a member of 
the opposite sex in adulthood, contact with the 
criminal justice system (prior to commission of the 
first serial murder), and commitment to a mental 
health facility (prior to commission of the first serial 
murder) are also factors which are characteristic of 
the serial murderers discussed in this article. The 
study concludes that there is a pattern of behavior 
that may be indicative of future tendencies to 
commit serial murder. 


Florida’s Sentencing Guidelines: Six Years 
Later.—Author David B. Griswold examines changes 
over the past 5 years in Fiorida’s sentencing 
guidelines and gain-time provisions. According to the 
author, while Florida’s sentencing guidelines have 
become potentially increasingly punitive, gain-time 
provisions may reduce the proportion of sentences 
served as well as actual time served in prison. 
Limited empirical evidence supports these assertions. 
Some of the implications of these findings are also 
discussed. 


The Effects of Intensive Treatment on Reduc- 
ing the Criminal Recidivism of Addicted 
Offenders.—According to author Gary Field, the 
most effective treatment programs for addicted 
offenders reported to date have been intensive 
programs of considerable duration that are designed 
as modified therapeutic communities. This article 
presents a followup study on reduction in criminal 
recidivism by inmates treated in Oregon’s Corner- 
stone Program. Principles of effective treatment are 
presented based on the Cornerstone experience. The 
author indicates that the Cornerstone Program 
continues to demonstrate a positive effect on 
decreasing the criminal activity of program partici- 
pants. Results show that addicted offenders who 
receive little or no treatment show an accelerating 
pattern of criminal activity, that time in treatment 
correlates positive with success, and that many of 
these trested offenders continue to show some 
involvement with the criminal justice system after 
treatment. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of thought, but their 
publication is not to be taken as an endorsement by the editors or the Federal Probation System of the views set forth. The 
editors may or may not agree with the articles appearing in the magazine, but believe them in any case to be deserving of 


consideration. 


A Proposal for Considering 
Intoxication at Sentencing Hearings: 
Part I* 


By CHARLES J. FELKER 
Associate, Hogan and Hartson, Washington, DC 


HAT SHOULD a trial judge do when 

the convicted defendant he is about to 

sentence was intoxicated during the 
commission of the crime? What if the defendant 
is a chronic alcoholic? These questions raise im- 
portant issues which courts and commissions will 
have to address as efforts to reform the process 
for sentencing criminals move forward. One major 
source of sentencing reform--the United States 
Sentencing Commission--declared in an_ initial 
policy statement in its sentencing guidelines that 
these issues are “not ordinarily relevant” to the 
sentencing process. At the same time, the Com- 
mission called for further research into these and 
other sentencing issues. This article is both a 
response to the Commission’s call for new re- 
search and an alternative proposal for making an 
offender’s intoxication at the time of the crime an 
important factor in a judge’s sentencing decision. 
Before we provide our response to the Commis- 
sion, we will review the Commission’s initial 
statement on this issue. 


The Sentencing Commission’s Challenge 


The Sentencing Reform Act of 1984’ authorized 
the United States Sentencing Commission to pre- 
pare guidelines for sentencing offenders convicted 
of Federal crimes. The Act directed the Commis- 
sion to set out a presumptive sentence for each 
type of Federal crime,’ to adjust that range to 
reflect the mitigating or aggravating circum- 
stances in which particular crimes are 
committed,’ including various offender character- 
istics, and to consider overriding penological goals 
in determining an appropriate sentence.‘ 

The Sentencing Commission promulgated guide- 
line sentence ranges for each type of offense and 
adjusted the guideline ranges to reflect certain 
mitigating and aggravating circumstances atten- 


‘Part II will appear in the 
Federal Probation. The 


Professor Daniel J. Freed, Yale Law School, for his 
encouragement and many helpful suggestions. 


dant to commission of the crime and to reflect 
the criminal history of the offender. Recognizing 
that its initial guidelines are “but the first step 
in an evolutionary process,” the Commission pro- 
vided a flexible process which allows trial courts 
to “depart” from the presumptive sentence and 
impose a sentence outside the guidelines. 

In addition, in a series of non-binding policy 
statements, the Commission discussed several 
major offender characteristics but provided only 
general instructions to trial judges.’ One of the 
offender characteristics that Congress specifically 
directed the Commission to consider was “physical 
condition, including drug dependence.” In its poli- 
cy statement® on characteristic, the 
Commission stated: 

Physical condition is not ordinarily relevant in determin- 

ing whether a sentence should be ouiside the guidelines or 

where within the guidelines a sentence should fall. . Drug 

dependence or alcohol abuse is not a reason for imposing a 

sentence below the guidelines. 

The Commission’s recommendation that judges 
not reduce a presumptive sentence because of the 
offender’s drug dependence is an exception to the 
Commission’s flexible policy in allowing trial 
judges to depart from guideline ranges.’ The only 
reason that the Commission gave for its decision 
to exclude drug dependence as a reason for reduc- 
ing a sentence was that“[slubstance abuse is 
highly correlated to an increased propensity to 


commit crime”..° The Commission called for 


‘Comprehensive Crime Control Act of 1984, Chapter II, Public Law 
98-473, 28 U.S.C. § 991 et seg. (Supp. III 1985). 


*28 U.S.C. § 994(b). 

*28 U.S.C. § 994(c) (2). 

‘28 U.S.C. § 994(d). 

‘United States Sentencing Commission, Sentencing Guidelines, at 1.4. 
"Sentencing Guidelines, supra, Chapter 5, Part H at 5.29-5.31. 

728 U.S.C. § 994(d) (5). 

"Sentencing Guidelines, supra, § 5H1.4 (Policy Statement). 
"Sentencing Guidelines, supra, at 1.6. 

“Id. § 5H1.4 at 5.30 
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continuing research to modify or revise the poli- 
cies in the guidelines.” 

This article investigates policy considerations 
and precedent in American jurisdictions in order 
to guide sentencing judges in _ considering 
intoxication. In Part I, we will consider current 
theories of the correlation between alcohol and 
crime, the responsibility of intoxicated offenders 
for their criminal conduct, and the treatment 
prospects for alcoholics who commit crime. We 
will also consider the different purposes of sen- 
tencing to see how a defendant’s intoxication 
should affect his sentence. Part I concludes that 
an offender’s intoxication at the time of the crime 
should be an important factor in determining the 
length and nature of his sentence. Moreover, 
theories of incapacitation, retribution, and rehabil- 
itation will call for either aggravated or mitigated 
sentences in certain cases based on an offender’s 
intoxication at the time of the crime. 

In Part II, we will report the results of our 
survey of state court cases in which the issue of 
sentencing intoxicated offenders was discussed. 
The results of our survey in Part II confirm our 
findings in Part I and provide some specific rules 
to guide sentencing judges. We have summarized 
these rules at the end of Part II in the form of a 
proposal. 

We propose that intoxication should be avail- 
able as a mitigating factor at sentencing to the 
extent that it impaired the defendant’s ability to 
appreciate the wrongfulness of his conduct at the 
time he committed the crime. However, if 
defendant’s intoxication, or alcoholism, has repeat- 
edly resulted in criminal conduct to the extent 
that defendant’s decision to become drunk is 
equivalent to a decision to commit crime, then 
defendant’s intoxication can be an aggravating 
factor unless the defendant is otherwise a good 


"Yd, at 1.2. 


“American Law Institute, Model Penal Code, § 2.08(5) (a) (1985) See 
also: Wayne R. LaFave and Austin W. Scoit, Jr., Criminal Law, (St. Paul, 
MN: West, 1986) at 387 n.2 and n.3. 


"Twenty to 30 percent of the cases of alcoholism result from an 
underlying psychiatric illness. See: Traynor v. Turnage, ___ = 
108 S.Ct. 1372, 1382 (1988). Offenders for whom alcoholism is a manifes- 
tation of such an underlying mental illness should be allowed to raice the 
insanity defense at trial. Thus, the disposition of such offenders is beyond 
the scope of this article which addresses the weight to be given to 
intoxication at sentencing. 

“See: Jamer Q. Wilson and R. J. Herrnstein, Crime and Human 
Nature, (New York: Simon & Schuster, 1985), Chapter 14 at 356 et seq. 


“See: Gerhard F. Uelmen and Victor G. Haddox, Drug Abuse and the 
Law, (New York: Clark Boardman & Co., 1983) Chapter 10, at 10.4-10.20. 


“American Law Institute, Model Penal Code, § 2.08. 
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candidate for rehabilitation. Before beginning our 
investigation, we pause to address several difficult 
issues of definition and context. 


Context and Definitions 


Intoxication is a “disturbance of mental or 
physical capacities resulting from the introduction 
of substances into the body.”” Alcoholism is a 
physical or psychological condition characterized 
by reliance on repeated intoxication as an estab- 
lished way of life. See Section I.B, infra.” 

In the cases we will consider, the offender was 
intoxicated at the time of the commission of the 
crime. In many of these cases the offender's 
intoxication was a product of chronic alcoholism. 
Thus, we will focus on the sentencing of chronic 
alcoholics as well. In order to judge how intoxi- 
cation and alcoholism are treated as independent 
factors in a sentencing proceeding not restrained 
by guidelines, we avoid reliance on cases in which 
intoxication is an element of the crime charged, 
e.g., public drunkenness or driving while intoxi- 
cated. 

While this article does not focus on other sub- 
stance abuse problems, e.g., use of narcotics or 
other drugs, many of the themes developed below 
will also apply in sentencing all substance abus- 
ers. However, there are important differences in 
criminogenic effect between alcohol and narcu- 
ics. 

The criminal justice process deals with the 
problem of intoxicated offenders in each of a 
series of discretionary decisions. The way the 
process as a whole deals with this issue has an 
important impact on how intoxication will affect 
the sentence. Police officers may weigh an offend- 
ers intoxication in deciding whether or not to 
arrest him for an offense. If such an offender is 
arrested, the prosecutor must take his intoxica- 
tion into account in deciding whether to let the 
offender plead guilty to a lesser charge. Prosecu- 
tors also must decide whether to send certain 
offenders into “diversion programs” which are 
designed to provide therapy outside of prison for 
non-violent offenders who require substance abuse 
treatment.” 

The offender’s intoxication at the time of the 
crime will play an important role if his case goes 
to trial. The Model Penal Code and the laws of 
many states provide that evidence of intoxication 
is admissible at trial in order to disprove an 
element of the offense charged.”* For example, in 
most states in which murder charges are divided 


4 | 
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into degrees, a showing of defendant’s intoxication 
at the time of the murder can be grounds for a 
conviction for second degree murder instead of 
first degree murder which requires as an element 
that defendant “intended” to kill.” For less 
serious crimes, a showing of intoxication could 
provide the basis for an acquittal.” In some 
states a showing of temporary insanity resulting 
from intoxication can in rare cases exculpate at 
trial.” 

At sentencing, intoxication can be taken into 
account in several ways. In some states, and in 
most capital sentencing proceedings, the sentencer 
weighs a series of aggravating and mitigating 
factors in determining the appropriate sentence. 
Intoxication could count as one of the mitigating 
(or one of the aggravating) factors in this calcu- 
lus. 

For example, in New Jersey, presumptive 
sentences set by the legislature are imposed 
based on the seriousness of the offense: first 
degree crimes have a specified high range, second 
degree crimes have a somewhat more lenient 
range, etc. The sentencing judge weighs a series 
of aggravating and mitigating factors which take 
into account the personal characteristics of the 
offender.” In New Jersey, intoxication is one such 
mitigating factor.” These factors guide the judge 
in choosing a specific sentence within the pre- 
sumptive range. Moreover, if the mitigating 
factors “substantially outweigh” the aggravating 
factors in any one case, the judge may “depart” 
from the presumptive sentence and, instead, 
impose a sentence appropriate to a crime one 
degree below the crime of conviction.” Likewise, 
the sentence can be increased by one degree 
where aggravating factors substantially outweigh 
mitigating factors. Thus a mitigating factor can 
allow a judge to reduce the length of a prison 


"See: State v. Hall, 214 N.W. 2d 205, 208-209 (Iowa 1974) (dicta); 
40 Am. Jur. 2d Homicide § 129, at 420-21. 


“Special Project, Drugs and Criminal Responsibility, 33 Vand. L. 
Rev. 1145, 1173 (1980), citing, Commonwealth v. Graves, 461 Pa. 118, 334 
A. 2d 661 (1975). 


Id. at 1197; See also: Annotation, 8 A..L. R. 3d 1236, 1267 (1966). 
"See e.g. State v. Roth, 95 N.J. 334, 471 A. 2d 370, 383-389 (1984). 


"Td. at 388. 
"7d. at 384. 
"Id. 


“James Q. Wilson and R. J. Herrnstein, Crime and Human Nature, 
(New York: Simon & Schuster, 1985) page 356, citing, M. Wolfgang, 
Patterns in Criminal Homicide, (Philadelphia: U. Pa. Press, 1958). 


“Id. 


term either within a specified guideline range or 
below that range.” 

The factors we have just discussed affect the 
length in number of years of a sentence of im- 
prisonment or probation. (In guidelines systems 
these factors would be called “durational adjust- 
ments” or "“durational departures.”) But defen- 
dant’s intoxication at the time of the crime could 
affect the nature of the sentence as well as its 
length. (In guidelines systems, changes in the 
nature of a sentence are termed “dispositional 
departures.”) For example, defendant’s intoxication 
could prompt a judge to impose a term of proba- 
tion instead of prison. Likewise, a judge might 
restrict or accelerate parole eligibility. |The 
defendant’s intoxication or history of substance 
abuse might even affect a judge’s decision to 
award consecutive as opposed to concurrent 
sentences in multiple count crimes. 

Policy Considerations 

If an offender was intoxicated at the time he 
committed a crime, should his intoxication be an 
aggravating factor, a mitigating factor, or not 
relevant in his sentencing proceeding? In order to 
answer this question, we will first have to answer 
four subsidiary questions: (1) Does alcohol contrib- 
ute to crime? (2) Is intoxication voluntary, willful 
conduct? (3) What are the prospects for treatment 
of alcoholism? (4) To what purposes of sentencing 
is intoxication relevant? 

As an example of how the answers to the four 
subsidiary questions will determine the answer to 
the central question consider the following 
argument: If an offender’s intoxication caused him 
to commit a crime he otherwise would not have 
committed and if the offender’s intoxication was 
an involuntary manifestation of a “disease” called 
alcoholism, then intoxication should be a 
mitigating factor, perhaps even grounds for 
acquittal. Moreover, if the offender’s prospects for 
treatment are good and rehabilitatior is our goal 
in sentencing, then a sentence of probation with 
required treatment--a mitigated disposition--mighi 
be appropriate. 

Does Alcohol Contribute to Crime? 


There is a high correlation between the use of 
alcohol and crime. One study which examined 588 
homicides found that alcohol was a factor in 
two-thirds of the cases.% Recert studies suggest 
that alcohol has an effect in between 30 and 60 
percent of all murder cases.” 

Although it is difficult to attribute the high 
correlation between intoxication and crime to a 
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causal relationship, recent scholarship suggests 
that for people with certain personality character- 
istics and genetic backgrounds alcohol abuse 
reinforces and increases criminal tendencies. 
James Q. Wilson and Richard J. Herrnstein thus 
suggest that there is a direct causal link between 
alcohol and crime fer some people.” In addition, 
intoxication can reduce a person’s inhibitions, 
thus making him more likely to commit a crime. 
“Drinking alcohol impairs judgment, releases 
inhibitions, and thus permits the drinker to 
engage in behavior quite different from the 
normal pattern.””” 


Judges also recognize the direct contribution of 
alcohol to crime rates.” 


It is unfortunate, but not exceptional, that [offender's] 

youthful dependence on drugs and alcohol triggered his 

criminal behavior. Many crimes arise out of drug and 

alcohol use. His situation, while regrettable, is not rare. 

The U. S. Sentencing Commission also con- 
cluded that “[s]ubstance abuse is highly correlated 
with an increased propensity to commit crime.” 
Thus, the answer to our first question is yes: 
Alcohol does contribute directly to crime. 


Is Intoxication Voluntary Conduct? 


While most people would concede that occa- 
sional intoxication is willful conduct, in many 
cases, intoxication is a manifestation of the 
underlying condition of chronic alcohclism. One 
who asks how intoxication should be considered 
as a factor in sentencing proceedings will thus, 
first, have to come to grips with the contentious 
issue of whether alcoholism is a disease. The 
argument posed by advocates of the disease-model 
of alcoholism is as follows: If alcoholism is a 
disease, or a condition beyond the control of the 
alcoholic, it would be cruel and unusual to punish 


at 357-364. 


"LaFave and Scott, supra at 387 n. 4, citing, Paulsen, Intoxication 
as a Defense to Crime, 1961 U. Ill. L. Rev. 1, 23-24. 


"Roth, 471 A.2d at 389. 

"Sentencing Guidelines, supra, at 1.6. 

"See: Vance v. State, 475 So.2d 1362, 1363 (Fla. App. 5 Dist. 1985) 
(drug dependence is a medical problem that cannot justify an extended 
prison term); Young v. State, 455 So.2d 551, 552 (no correlation between 
punishment and the need for medical treatment caused by addiction), 


approved on other grounds, 476 So.2d 161 (Fla. 1985); See also: State v. 
Salony, 528 So. 2d 404, infra. 


"370 U.S. 660 (1962). 
"392 U.S. 514 (1968). 
"392 U.S. at 523. 
“392 U.S. at 535. 


“Herbert Fingarette, The Perils of Powell: In Search of a Factual 
Senden Brits the “Disease ” 83 Harv. L. Rev. 793, 
802 (1970). [emphasis original] 
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someone for being an alcoholic. Likewise, it would 
also seem to be unconstitutional to aggravate the 
sentence of an alcoholic because he was 
intoxicated when he committed the crime. 
Aggravating an alcoholic’s sentence would seem to 
punish him for a condition beyond his control.” 
This argument can be stretched even further. We 
have seen that intoxication makes criminal 
conduct more likely. To the extent that an 
alcoholics criminal behavior is simply a 
manifestation of his illness--one might argue--the 
alcoholic should not be punished even for the 
conduct. Now that we have seen the ramifications 
of the proposition that alcoholism is an involun- 
tary condition or disease, we will review the 
evidence to see if this proposition should be 
adopted. 

In Robinson v. California,” the United States 
Supreme Court struck down a California statute 
that made it a crime to be “addicted to the use of 
narcotics” because the statute violated the eighth 
amendment by making a status or condition itself 
a crime. Later, a chronic alcoholic relied on 
Robinson in appealing his conviction for violating 
a Texas statute that made it a crime to be found 
drunk in a public place. In Powell v. Texas,” the 
Supreme Court rejected this argument. The Court 
held that the Texas law was constitutional be- 
cause it outlawed not the status of being an 
alcoholic, but rather the conduct of going into a 
public place. 

The dissent in Powell argued that alcoholism 
was an involuntary condition and that being 
present in a public place was an equally involun- 
tary “symptom” of the disease. The majority 
specifically rejected both of these propositions. 
The majority noted that there is “substantial 
disagreement as to the manifestations of the 
‘disease’ called ‘alcoholism.’ "* The majority stat- 
ed: “We are unable to conclude. . . on the current 
state of medical knowledge, that chronic alcoholics 
in general. . . suffer from such an irresistible 
compulsion to drink. . .that they are utterly 
unable to control their performance. . .”™ 

In the aftermath of the Powell opinion, Herbert 
Fingarette surveyed the current literature on 
alcoholism and reached the following conclusions. 
When doctors describe alcoholism as a disease, 
they do not mean that alcoholics have no control 
over their drinking. In fact, alcoholics have 
“greater or lesser control, widely varying in 
degree according to the circumstances and the 
individual.”* Some alcoholics--on their own--choose 
to stop drinking either permanently or occa- 
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sionally. Alcoholics usually choose to drink--at 
least initially--as a way of dealing with difficult 
problems or a painful environment. Alcohol 
becomes, for them, an established way of life. 
While a person can change his way of life, he 
will not do so easily or through ordinary pres- 
sures.” Fingarette reaches the following conclu- 
sion about the degree to which alcoholism is 
voluntary.” 
Possib due to bnormal physical dition, 
reasons has increasingly preferred drinking as a way of 
adapting to his life problems; he has reached the point 
where the personal and social consequences of his drinking 
are such that abandoning heavy drinking and the life that 


withit would require him to make a choice which, 
fevek usually genuinely practicable, is so very distressing 


and so very difficult, both physically and mentally, that he — 


is unlikely to make that choice and carry it out, although 

he may make it with the aid of special encouragement, 

professional guidance, or coercive influences. 

Fingarette’ s view of alcoholism was endorsed 
by the Supreme Court in Traynor v. Turnage, 
supra.” In Traynor, two veterans, chronic alcohol- 
ics, petitioned the Veterans Administration for an 
extension of their eligibility to receive education 
benefits on the grounds that their alcoholism pre- 
vented them from making use of the benefits dur- 
ing the period that the benefits were available. 
The Veterans Administration [hereinafter VA] 
denied the request because VA regulations classi- 
fy chronic alcoholism as “willful misconduct.” The 
petitioners claimed that the VA’s action violated 
the Rehabilitation Act of 1973 which forbids dis- 
crimination on the basis of a handicap. The Court 
held that there was no inconsistency between the 
VA regulation and the Rehabilitation Act because 
much of the medical profession disputes whether 


“83 Harv. L. Rev. at 805. 
83 Harv. L. Rev at 806. 
"83 Harv. L. Rev. at 808. 
"108 S. Ct. at 1382-1383 (1988). 


“108 S. Ct. at 1383, citing, Fingarette, supra. 
“Td. 


“Frederick Baekeland, Evaluation of Treatment Methods in Chronic 
Alcoholism, in B. Kissin and H. ooo oo a Biology of Alcohol- 
ism, Vol. 5: Treatment and Rehabilitation of the Chronic Alcoholic. (New 
York: Plenum Press, 1977) at 386. 


“Id. at 389-390. 


“Chad D. Oriented Treatment of 
Alcoholism, Part I. Journal of Studies on Alcohol 523, 
533-534 (1974). See y*- Edward Gottheil, An Introduction to the 
Evaluation of Alcoholism Outcome Studies in Mare Galanter (ed.), 
Currents in Alcoholism, Vol. 7, (New York: Grune & Stratton, 1980) at 
276. 


“Chad D. Emrick, A Review of Oriented Treatment of 
Alcoholism, Part II. 36 Journal of Studies on Alcohol 88, 97-98 (1975). 
See also: Gottheil, supra at 276. 


alcoholism is a disease and alcohol consumption 
is “not regarded as wholly involuntary.“ 

The Court’s opinion in Traynor concluded with 
the following disclaimer. “This litigation does not 
require the Court to decide whether alcoholism is 
a disease whose course its victims cannot control. 
It is not our role to resolve this medical issue on 
which the authorities remain sharply divided.” 

For the purposes of this article, we will adopt 
the Fingarette view of alcoholism. While acknowl- 
edging that alcoholism is a deeply entrenched 
way of life that cannot be easily changed, we 
conclude that alcoholics can legitimately be 
punished for criminal behavior and that criminal 
conduct associated with alcoholism can be a 


reason for aggravating the sentence of an offend- 
er. 


What Are the Prospects for Treatment? 


We have seen that alcohol consumption increa- 
ses criminal tendencies and that use of alcohol 
is--to some degree--a voluntary decision that can 
be punished in appropriate circumstances. Our 
next inquiry examines the likelihood that treat- 
ment will control alcoholism. The effectiveness of 
treatment is a major factor to be weighed in 
sentencing alcoholics. In addition, we must ask: 
Does coercive treatment work? Can courts succeed 
in forcing alcoholic criminals into treatment? At 
the heart of these questions is the hope that if 
alcoholics who commit crimes can be successfully 
treated for their alcoholism, perhaps they can 
also be reformed from their criminal tendencies. 

The current authorities widely agree that 
treatment for alcoholism is quite effective. One 
commentator has written that: 

The reade coholis surprised 

stantial and lasting benefit from treatment and it may 
astonish him even more to be told that therapeutic outcome 
seems pretty much the same regardless of the kind of 
treatment, but depends to a much larger extent on the kind 
of patient being treated.” 
Up to 15 percent of all alcoholics will stop drink- 
ing on their own without the benefit of treat- 
ment.“ Of those who do seek treatment, empirical 
studies suggest that one-third will stop drinking 
altogether; another third will improve.“ In 
addition, surveys have found significantly greater 
improvement among alcoholics who undergo 
treatment than those who do not.“ However, 
scholars agree that an alcoholics personal 
background may be the most important factor in 
determining his prospects for success. For exam- 
ple, Professor Baekeland notes that of the alcohol- 
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ics enrolled in inpatient treatment programs, 
those from promising backgrounds arid those 
higher in socioeconomic status had success rates 
of between 32 and 68 percent, while the success 
rates for skid-row alcoholics ranged between 0 
and 18 percent.“ 

So far we have found that those alcoholics that 
undergo treatment have a good chance of success, 
and only a small portion of those who do not 
undergo treatment may recover on their own. But 
it is unusual for alcoholics to volunteer for 
treatment.*’ Will it work to force alcoholics into 
treatment? The “humanistic tradition” of the 
medical profession holds that involuntary treat- 
ment is generally undesirable and less effective.“ 
In addition, studies suggest that “volition” plays 
an important role in the effectiveness of treat- 
ment for alcoholics.“* However, new studies 
suggest that the distinction between voluntary 
and involuntary treatment has been overdrawn 
and that forced treatment may be effective.” 

Many of the alcoholics who do enroll in ,treat- 
ment programs do not do so voluntarily. ” Often 
employers and spouses make ultimatums that 
induce alcoholics to seek treatment. Moreover, 
studies indicate that alcoholics that were coerced 
to seek treatment by such factors are as suc- 


cessful in treatment as voluntary patients.” 
“Sociai Pressure not only helps get [the alcoholic] 
into treatment but also helps keep him there 
until he can benefit from it.” Courts and welfare 
agencies currently force alcoholics into treatment 
programs. Four experiments in such court-ordered 
treatment have found mixed results. Three of the 
studies that had selected participants from prom- 
ising backgrounds had high success rates. One 
experim, nent with more hardened cases had poor 
results.” Professor Baekeland’s review of the 


“Baekeland, supra at 427. 
“Td. at 400. 
Schottenfeld, “Involuntary Treatment of Substance 
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prospects for forced treatment 
alcoholics concludes as follows: 
[S]kid-row alcoholics, if carefully selected, can benefit from 


compulsory treatment, especially if the senteace for parole 
violation (i.e. dropping out of treatment) is a stiff one. 


of chronic 


To What Purposes of Sentencing Is Intoxication 
Relevant? 


With the above information and discussion as 
background, we will now consider how four differ- 
ent purposes of sentencing--deterrence, incapaci- 
tation, retribution, and rehabilitation--would in- 
fluence and inform a policy on dealing with in- 
toxication as a factor at the sentencing hearing. 

Deterrence—The principle of general deter- 
rence focuses on the message sent to the com- 
munity by the treatment of offenders. In a de- 
terrent model, the criminal justice system would 
be structured so as to send to the community the 
message most likely to discourage potential 
criminals from becoming actual criminals. Thus, 
the deterrent model focuses on the needs of the 
community, not the needs of the individual defen- 
dant. The major tools for increasing deterrence 
are increased swiftness and certainty of apprehen- 
sion and conviction of criminals. Therefore, the 
policies and budgets of police departments are the 
most important factors in the effectiveness of 
deterrence. Generally, aggravating and mitigating 
considerations at sentencing are not relevant in a 
system based on the deterrent model.™ 

Nonetheless, other things being equal, a pro- 
ponent of deterrence might argue that intoxica- 
tion should be an aggravating factor at sentenc- 
ing in order to deter peop’e from drinking. A re- 
lated argument holds that increasing the sen- 
tences of those who were intoxicated while com- 
mitting a crime would deter problem drinkers 
from continued drinking. This latter argument is 
based on principles of special deterrence. Special 
deterrence attempts to provide disincentives for 
the particular offender or group of offenders as a 
way of discouraging further undesirable conduct. 
This argument has some plausibility given that 
coercive social pressure does help induce some 
alcoholics to seek treatment. Note, however, that 
if society’s aim is to deter drinking in general or 
drinking by problem drinkers, there are many 
more direct ways to effectuate this goal besides 
making intoxication at the time of a crime an 
aggravating factor. 

Incapacitation—Like deterrence, incapacitation 
focuses on protecting the community, not on 
improving the offender. But instead of attempting 
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to discourage citizens in the community from 
turning to crime, incapacitation aims simply at 
neutralizing the threat to the community pre- 
sented by certain offenders. For example, Profes- 
sor James Q. Wilson argued that an effective way 
of containing the “epidemic” of illegal drug use in 
the 1960’s and 1970’s was to “quarantine” drug 
users by placing them in mandatory treatment 
programs.” When drug addicts are in prisons or 
treatment centers, they cannot infect the rest of 
the community. Wilson’s quarantine epitomizes 
the approach of incapacitation. Several states 
have approved this approach with respect to 
alcohol as well as drugs. The California Court of 
Appeals strongly advocated incapacitation in 
People v. Reyes: 
As a matter of policy, when a defendant has a drug-addic- 
tion or substance abuse problem, where the defendant has 
failed to deal with the problem despite repeated opportu- 
nities, where the defendant shows little or no motivation to 
his lifestyle, and where the substance abuse 
problem is a substantial factor in the commission of crimes, 
the need to protect the public from further crimes by that 


individual suggests that a longer sentence should be 
imposed, not a shorter sentence. [emphasis added] 


Successful incapacitation need not be limited to 


‘prison terms. Inpatient treatment at a substance © 


abuse clinic and probation with certain restric- 
tions may successfully incapacitate dangerous al- 
coholics. 

Retribution—The retributive approach is based 
upon a principle of proportionality that applies 
equally to all offenders.* The proportionality 
principle holds that punishment should be propor- 
tional to the seriousness of the offense, 
seriousness being measured by the combination of 
the amount of harm done and the culpability of 


“James Q. Wilson, Thinking About Crime, (New York: Basic Books, 
1983) at 206-220. 
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“516 N. E. 2d 75 (Ind. App. 4 Dist. 1987). 


the offender.” Thus, in a retributive model, 
culpability of the offender is an important con- 
sideration which is included in the sentencing 
process by aggravating and mitigating factors.” 

Mitigating and aggravating factors at sentenc- 
ing are justified by two principles. The propor- 
tionality principle provides that if a defendant is 
less culpable than another person convicted of the 
same offense he should be given a less severe 
sentence. Thus, reduced culpability is a mitigating 
factor. The principle of mitigation provides that if 
particular individual characteristics or unusual 
circumstances would cause one defendant to 
suffer more than another person given the same 
sentence, then that defendant should receive a 
less severe sentence.” 

For example, one who commits a crime impul- 
sively because he is intoxicated is less culpable 
than one who commits a crime through dispas- 
sionate planning. Because he was in an intoxi- 
cated state, his inhibitions were lowered, and his 
capacity to conform his conduct to the require- 
ments of the law was impaired. Under the 
retributive model, this person’s intoxication should 
be a mitigating factor at sentencing according to 
the principle of proportionality. 

Thus, nine of the states in our survey, reported 
in Part II, included in their death penalty 
statutes provisions that make intoxication a 
mitigating factor where it impairs the actor's 
capacity to conform his conduct to the require- 
ments of the law.” In addition, Louisiana and 
Nebraska include intoxication in  non-capital 
statutes which set forth conditions that impair ca- 
pacity and mitigate at sentencing. Finally, in 
three states courts may consider intoxication as a 
condition that impairs capacity or otherwise 
reduces culpability.“ One can see the importance 


of retributive theory in these statutes. 


In a retributive model, there are several cir- 
cumstances in which intoxication might not be 
mitigating, however. Such circumstances would 
exist where the intoxication did not actually 
reduce culpability. For example, if a person 
planned a crime and then drank or took drugs in 
order to “get up his nerve,” his intoxication would 
not make him less culpable because it would not 
have impaired his decision to commit the crime.“ 
Thus, the Indiana Court of Appeals was careful 
to note in Fugate v. State,® that it allowed intoxi- 
cation as a mitigating factor at sentencing 
because “Fugate was intoxicated when he com- 
mitted the burglary and theft as spontaneous 
criminal acts.” [emphasis added] Another circum- 
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stance in which retributive theory would not 
allow evidence of intoxication to be a mitigating 
factor at sentencing occurs when a_ person 
knows--or has reason to know--that he is particu- 
larly likely to commit crimes when intoxicated, 
and yet he chooses to drink anyway, commits a 
crime, and is convicted. In such a case, the 
person’s decision to drink becomes a substitute for 
his decision to commit the crime. As Judge 
Singleton wrote in Koteles v. State: 

[TJhose who drink knowing that they have committed 

crimes when drunk in the past, as well as those who drink 

knowing that they will be driving or handling weapons, 
commit a malum in se act by their drinking. This justifies 
punishment on that basis alone, when after they drink they 
engage in conduct harmful to others. 
Retributive theory holds that once a person has 
been put on notice of the likely consequences of 
his behavior, then that person is more culpable 
than a person who has not been put on notice in 
that way. This proposition justifies the use of a 
prior criminal record as an aggravating factor at 
sentencing.” Thus, too, according to the retribu- 
_ tive approach past recklessness can be an aggra- 
vating factor.® 

Rehabilitation—Unlike retribution, rehabili- 
tation is not based upon a principle of propor- 
tionality. Quite to the contrary, rehabilitation is 
based primarily on the treatment needs of the 
individual. Once a person has been convicted, his 
need for treatment alone determines the nature 
and the length of his sentence within the statu- 
tory limits.” 

Because we have seen that intoxication in- 
creases the likelihood that a person will commit a 
crime, and because alcoholism can be effectively 
treated in any number of contexts ranging from 
forced treatment in prisons or hospitals to 
outpatient treatment, we must conclude that of- 
fenders who were intoxicated at the time of the 
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crime or who are alcoholics can be rehabilitated. 
By treating their alcoholism, or desire to become 
intoxicated, one might be able to remove their 
criminal tendency. Thus, rehabilitative theory 
suggests that intoxication should ordinarily be a 
mitigating factor at sentencing provided that the 
sentence imposed includes treatment. In other 
words, as long as the sentencing disposition 
imposes treatment, the sentencing duration can 
be mitigated in many cases. 

However, we have also seen that some alcohol- 
ics--like the skid-row alcoholics described by 
Professor Baekeland--cannot be treated as 
effectively. Either these hard cases are incurable 
or their rehabilitation will require a longer period 
of treatment. For offenders who fall into this 
category, rehabilitative theory might require that 
their intoxication count as an aggravating factor 
so that they will have longer sentences and more 
time for treatment or simply incapacitation. Thus, 
in such hard cases, the sentencing disposition 
should impose tréatment and the sentencing 
duration should be aggravated. 

An important factor that judges often consider 
in deciding whether a defendant’s drug or alcohol 
abuse should be an aggravating or mitigating 
factor at sentencing is the defendant’s treatment 
history. Judges consider success in past treatment 
efforts as an indicator of the possibility of future 
success in treating defendant’s addiction and his 
criminal behavior; thus prior success might miti- 
gate the sentence.” Indeed, the Wisconsin Sen- 
tencing Commission included this factor in its 
proposed guidelines, as follows: “Mitigating fac- 
tors:...(8) [defendant] will participate in drug 
treatment and such treatment is likely to reduce 
criminality.”” Judges see a history of failure in 
attempts to treat alcoholism as an indication that 
the offender is not likely to be rehabilitated.” 

Based on the above discussion, one can imagine 
at least two ways in which an offender’s 
treatment history could qualify him as a good 
candidate for rehabilitation. An offender who has 
committed a crime or crimes while intoxicated 
could enroll in an alcohol treatment program 
between the time of his arrest and the time of 
his sentencing. If he is successful during that 
period in overcoming his desire to drink, the 
sentencing judge may decide to mitigate the 
offender’s sentence.” In a second case, an offender 
with a history of criminal activity linked to 
intoxication who had successfully undertaken 
treatment for alcoholism for a period of time but 
who committed the instant offense as a relapse, 
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or a setback on the road to recovery, might also 
be deemed a good candidate for rehabilitation.” 


Conclusion 


From our review of policy consideration, we 
draw the following conclusions. Alcohol abuse is 
highly correlated with criminal activity. Moreover, 
patterns of alcohol abuse, including chronic 
alcoholism, that lead to criminal activity can be a 
basis for either mitigating or aggravating an 
offender’s sentence because such patterns of alco- 
hol abuse appear to be within the offender’s 
control. Finally, alcohol abuse and alcoholism can 
be treated effectively in many cases. 

From our review of the purposes of sentencing, 
we conclude as follows. Retribution theory 
indicates that intoxication at the time of the 
crime should be a mitigating factor in cases 
where it reduced the offender’s ability to appreci- 
ate the wrongfulness of his conduct at the time of 
the crime. But, intoxication should not be a 
mitigating factor if the offender simply drank to 
“get up his nerve” for the crime or if the offender 
had frequently committed crimes while intoxicated 


“See People v. Reyes, 240 Cal. Rptr. at 756 and State v. Dobbins, 221 
Neb. 778, 380 N.W.2d 640, 642 (1986). 


to the extent that he was on notice of the 
likelihood that his decision to drink was a deci- 
sion to commit the ensuing crimes. 

Likewise, rehabilitation theory justifies miti- 
gating an offender’s intoxication at the time of 
the crime if treatment of the offender’s pattern of 
alcohol abuse is likely to reduce his propensity to 
commit crime and such treatment is imposed as a 
part of the sentence. Thus, any offender who has 
demonstrated that he is a good candidate for 
rehabilitation should also receive a mitigated 
sentence. However, rehabilitation theory justifies 
aggravated sentences for intoxicated offenders 
who are poor candidates for rehabilitation because 
they are likely to require a long period of forced 
treatment. Incapacitation theory would also justify 
an aggravated sentence for such hardened cases 
of alcoholic criminals in order to protect society 
from their demonstrated propensity to commit 
crime. 

In Part II, we will see that state courts have 
been applying these principles in sentencing 
intoxicated offenders. Based on rules drawn from 
our survey of state law precedents in such cases, 


we will present our proposal at the close of Part 
II. 
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Alcohol and Crime on the Reservation: 
A 10-Year Perspective 


By DARRELL K. MILLS 
United States Probation Officer, Cheyenne, Wyoming 


UPERVISION ON Indian reservations 

presents unique challenges to probation of- 

ficers. Reservation work is fraught with a 
multitude of interrelated problems that make 
success an elusive goal. It is no secret to those who 
work with Native American case loads that alcohol 
abuse spawns or exacerbates many of the social ills 
common to the reservations. Research validates the 
experiences of such officers and leaves no doubt that 
alcoholism is epidemic among Native American 
people. There are many theories advanced to 
account for this phenomenon, ranging from bio- 
logical/genetic interpretations, to explanations rooted 
in psychological and social concepts, to theories 
concerning cultural disorganization. Whatever the 
cause, one cannot understand the reservation 


without an appreciation of the effect alcohol abuse 
has on reservation life in general and crime in 


particular. 

It has long been held that virtually all reserva- 
tion crime is alcohol-related. It is the purpose of 
this article to explore this contention by examining 
the extent to which alcohol was a factor in reserva- 
tion felony convictions in the District of Wyoming 
for a 10-year period. The purpose is also to identify 
the nature of crimes committed on the reservation, 
to characterize the typical reservation felony defen- 
dant, and to develop some insight regarding the 
background of these defendants as they relate to 
alcohol abuse. 

In the District of Wyoming there is only one 
Indian reservation, the Wind River Indian Reser- 
vation located in central Wyoming. It is geographi- 
cally large, 3,500 square miles, larger than the 
combined area of Rhode Island and Delaware. There 
are 7,764 enrolled and nonenrolled Arapaho and 
Shoshone Indians living on the reservation. The 
Wind River Reservation is favored by large oil 
deposits, and such situation has infused significant 
income into the reservation over the years. While 
these monies have raised the standard of living 
somewhat as compared to that of other Plains 
Indian reservations, the Wind River Reservation is 
not atypical in that there is still considerable 
poverty, high unemployment, and very high crime 
and alcoholism rates. Although there is a tribal 
court system that processes petty offenses, the 
Federal government has exclusive jurisdiction for 


serious crime. To understand serious reservation 
crime then, all one needs to do is to look to the 
Federal court, as there is not a state jurisdiction 
which also processes such violations. 


Methodology 


To examine the nature of crime and the role 
alcohol plays in violations, felons convicted from the 
reservation in the Federal court in the District of 
Wyoming from the period January 1, 1978, to 
December 31, 1988, were identified. Presentence 
investigations for these cases were reviewed, and 
the offenses of conviction were identified. Each 
offense was then evaluated by reviewing the “prose- 
cution version” and “defendant’s version” of the 
report to ascertain if alcohol was a factor in the 
crime. The alcohol histories of the defendants were 
also examined to determine if defendants acknowl- 
edged a problem with alcohol and/or had partici- 
pated in alcohol treatment. Finally, data were 
collected concerning prior convictions for alcohol- 
related offenses and violence. Only arrests were 
counted when the charge was clearly alcohol-related, 
as driving while under influence, or drunk. Arrests 
which may have involved alcohol, as disturbance or 
careless driving, were not counted since the presen- 
tence investigations did not routinely provide 
descriptive information to say beyond a doubt that 
these were alcohol-inspired crimes. Similarly, 
convictions for violent behavior such as assault or 
rape were counted, but convictions that might have 
been assaultive, as resisting arrest, were excluded, 
again because it was not entirely clear on the face 
of the information that the offense was violent. 


Offense of Conviction 


Over the decade in question, 62 Indians from the 
Wind River Indian Reservation were convicted of 
felonies. The nature of those offenses did not offer 
any real surprises and were of a far more violent 
nature than one would expect to find in a non- 
reservation population. The specific breakdown of 
those crimes is set forth in Table 1. 

In characterizing these cases as either violent or 
property crime, there were 44 (71 percent) crimes 
of violence, 16 (25.8 percent) property crimes, and 
2 that could not be clearly labeled. Both of these 
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were firearm violations in which the weapon was 
neither possessed as a part of a violent act nor for 
pecuniary gain. 

TABLE 1. NATURE OF RESERVATION CONVICTIONS 


Murder 

Manslaughter 

Assault (including sexual assault, 
rape, and incest) 

Robbery 

Burglary 

Forgery 

Firearms violations 

Receiving stolen property 

Embezzlement 

Theft and destruction of property 

Migratory game violation 


The Defendants--An Overview 


As to the offenders themselves, the population 
was predominantly male, 51 (82.3 percent) of the 
62 cases, with an average age at conviction of 
almost 28, with the youngest being 18 and the 
oldest 54. Almost one-third of the population, 20 of 
62, had past felony convictions. Using the very 


narrow definition of what constitutes an alcohol-rel- — 


ated arrest or conviction for violence, as discussed 
above, it was found that of the 62 defendants 48 
(77.4 percent) had three or more past alcohol-rel- 
ated arrests and 12 (19.4 percent) had three or 
more convictions for driving while under the influ- 
ence. Additionally, 17 (27.4 percent) of the 62 defen- 
dants had three or more prior convictions for 
assaultive behavior. 


Alcohol and the Offense 


In examining the role intoxication played in the 
offense conduct, 43 of the 62 defendants, or almost 
70 percent, were under the influence of alcohol at 
the time the violation was committed, as indicated 
by the “prosecution’s version” and/or “defendant’s 
version” of the presentence report. As to the 44 
violent crimes, there were only 8 (18 percent) in 
which the defendant was apparently sober. These 
eight included three incest cases, one robbery 
conviction, three assaults, and a manslaughter. In 
one of the assaults and the manslaughter violation, 
alcohol was a factor to the extent that the sober 
defendants committed these offenses against a 
victim or several victims who were intoxicated. 
Even this relatively low figure of 18 percent shrinks 
in significance if we closely look at the violent 
crimes where the defendants were sober. That is to 
say, robbery, while having threatening overtones, 
could be as easily considered a property crime as a 
violent crime, and incest, which is categorized as 
violent, is a violence of a somewhat different nature 


than the aggressiveness that is a part of assault, 
manslaughter, and murder cases. In fact, during the 
period of this study, there were only three incest 
cases successfully prosecuted, and in no case was 
there indication that the defendant was under the 
influence of alcohol at the time the offense took 
place. However, it is interesting to note that in all 
these cases the perpetrators had histories of alcohol- 
ism. The relationship between excessive drinking 
and violence is apparent and has a great deal to do 
with the inordinately high rate of violent crime on 
the reservation. Alcohol even was found to be a 
major factor in reservation property crime in that 
in 6 of the 16 property crimes, or 37.5 percent, the 
defendant was under the influence of alcohol when 
the offense was committed. 


TABLE 2. RESERVATION CRIME (VIOLENT AND NONVIOLENT) 
AND ALCOHOL 


Percentage of Reservation Crime When Defendant was Intoxi- 
cated 
Felony Conviction 
N-62 


69.3% 
N-43 


Violent Felonies 
N-44 


81.8% 
N-36 


Nonviolent Felonies 
N-16 


37.5% 


Alcoholism—The Offender’s Self-Perception 


It has been said that alcoholism is the only 
disease that, as one of its symptoms, convinces the 
afflicted that they do not suffer from the disease. 
Denial is basic to the disease and makes it some- 
what more difficult during the presentence process 
to immediately identify alcoholism as a supervision 
problem. Because of denial, it is necessary for the 
presentence investigator to be particularly sensitive 
to more subtle indices such as erratic employment, 
failed relationships, health problems, and 
alcohol-related arrests. If the indicators are there, 
at some point the defendant must be questioned as 
to his own perception as to whether he is an 
alcoholic or—a more palliative term—a “problem 
drinker.” It is not uncommon to have such a direct 
question answered in the negative even in light of 
overwhelming biographical data to the contrary. 
Even answers in the affirmative sometimes must be 
evaluated skeptically, realizing that a defendant 
might characterize himself as alcoholic not because 
he truly believes it, but to give himself some excuse 
for the commission of the crime or because he feels 
this is what the probation officer wants to hear. 
Even with this in mind, it is most important to 
eventually ask the question, because when consid- 
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ered with other background data, it can give the 
officer a better insight into the character and 
motivation of the client. Also, an acceptance by the 
defendant that he is indeed alcoholic is critical to 
the successful treatment of this disease. 

Anticipating that many defendants would be 
inclined to deny a history of abusive drinking 
because of denial, it is surprising to note that in 
the 62 cases studied, 39 (63 percent) of the defen- 
dants admitted they were problem drinkers or 
alcoholic, and 23 (59 percent) of that number had 
been exposed to some form of alcohol treatment. 
Focusing on the alcohol-related crime exclusively, 
the 43 defendants who were intoxicated at the time 
they committed the offense, the proportions of those 
who acknowledged alcoholism and were exposed to 
treatment were about the same. While the extent 
of involvement in treatment varied considerably, 
participation in treatment at least suggested a 
greater commitment to the admission of alcoholism 
than simply responding affirmatively because it was 
expedient. It also reflects that a fairly significant 
number of the violators had had some past exposure 
to information concerning the disease. To find so 
many of these offenders admitting their alcoholism 
and having been exposed to treatment was a 
surprise, and the writer suspects that in a similar 
group of non-Indian defendants convicted of 
alcohol-related crimes, that a past involvement with 
treatment would not have been nearly as great. 
This might suggest that greater efforts are being 
made to expose the alcoholic to treatment on the 
reservation than many would suspect. Alternatively, 
it could also reflect the intractability of alcoholism 
among Native Americans even in the face of treat- 
ment intervention. 


Denial 


Alcoholism, unlike most other diseases, has always 
been difficult to define. There are individual differ- 
ences between alcoholics which give a markedly 
different look to the disease. It afflicts different 
victims in different ways and runs its course at 
different rates. Because of the fuzziness surrounding 
the symptoms of alcoholism, it has always been 
difficult to define. One commonly accepted defini- 
tion is: “An alcoholic is an individual who uses 
alcohol to such an extent in such a way that it 
interferes with his personal, social, or occupational 
life.” In short, when a person is experiencing 
problems in his life because of his use of alcohol, he 
is an alcoholic. A defendant who has been convicted 
of an alcohol-related felony certainly is facing a very 
traumatic life crisis. Although that fact alone cannot 
support a diagnosis of alcoholism, it certainly 
suggests that the probation officer must look very 
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closely at the defendant’s background to determine 
if there are other factors that might support such 
a conclusion. With this in mind, an effort was made 
to take a closer look at defendants who were 
convicted of alcohol-related felonies, but who denied 
they were alcoholic. It was felt that this closer look 
might provide some insight into denial among this 
population. 

Fifteen defendants were identified as having been 
convicted of alcohol-related offenses but denied they 
were alcoholic or used alcohol abusively. On taking 
a closer look at the histories of these defendants, it 
was clear that many of them had factors in their 
background suggesting that indeed they had serious 
problems with alcohol, including extensive 
alcohol-related arrest histories, health and family 
problems, and employment difficulties. The arrest 
records of these defendants were easiest to quantify 
among these factors. In evaluating the prior records 
of these 15 defendants as a group, they had 211 
prior police contacts as juveniles or adults. Of that 
number, there were 4 prior felony convictions, 65 
prior convictions for clearly alcohol-related arrests, 
and 15 prior convictions for driving while under the 
influence. This certainly is an impressive number of 
arrests and convictions, although it must be noted 
that the arrest histories varied significantly, ranging 
from one youthful defendant who had only 2 
alcohol-related arrests before being convicted of 
involuntary manslaughter, to anotner defendant 
who had 35 prior arrests, 8 of which were clearly 
related to alcohol, including 1 conviction for driving 
while intoxicated. The average for the “denial group” 
was 14 prior police contacts, with over 4 of them 
being alcohol-related convictions. It is apparent from 
these data that the majority of those who denied 
problems with alcohol had arrest histories that 
would suggest otherwise and that denial which is 
so much a part of this disease was also present 
among this group. In fact, not one of this number, 
given the alcohol-related conviction, prior arrest 
history, and other assorted social problems, could 
convincingly maintain they were not in need of 
alcohol treatment. 


Crime Involving Loss of Life 


The most serious cases within this population 
involve crimes which resulted in the loss of life. 
There were 12 such cases, either homicide or 
manslaughter convictions, and 11 of the perpetra- 
tors were under the influence of alcohol when they 
committed the offense. In the remaining case, 
although the defendant was not intoxicated, alcohol 


*Ray Oakley, Drugs, Society and Human Behavior. St. Louis: The C.V. 
Mosley Company, 1983, p. 173. 
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abuse was a factor, inasmuch as the defendant had 
become involved in an affray with the victim and 
several others who had been drinking heavily. 

Six of these defendants were convicted of invol- 
untary manslaughter, which involved driving under 
the influence which ied to a fatality. Their past 
arrest histories include three defendants who had 
three prior convictiens for driving while under the 
influence. Four of the six denied they were alcoholic 
even though as a gro they had 18 prior alcohol- 
related convictions and one of them had 3 prior 
convictions for driving under the influence. 


Conclusion 


There are few surprises in evaluating the reser- 
vation felony convictions for these 10 years. The 
data substantiate the seriousness of alcoholism that 
exists among Native American people. In almost 70 
percent of the felony convictions, the perpetrator 
was intoxicated at the time of the offense. The 
relationship between abusive drinking and violence 
has been clearly shown in many studies and was 
replicated here, inasmuch as 44 of the 62 crimes, 
almost 71 percent of the offenses, were violent 
crimes and in over 80 percent of these offenses, the 
defendants were under the influence. Offering some 
surprise was the fact that so many of the defen- 
dants, 40 of the 62, almost 65 percent, admitted to 
the probation officer that they were alcoholic or 
problem drinkers, and well over half of that group 
had some prior exposure to alcohol treatment. While 
more defendants than expected at least admitted 
they were having problems with alcohol, and a fair 
percentage had actually become involved in treat- 
ment, there was, as expected, a considerable number 
who were clearly experiencing denial, based on the 
nature of the convictions and extens‘ve prior 
alcohol-related arrest history. 

Probation work on reservations does indeed offer 
some very unique challenges. The case load for the 
most part is alcoholic, and the resources available 
to work with the problem are limited. For example, 


on the Wind River Indian Reservation there is 
currently one small non-residential treatment 
program and its efforts are bolstered by outpatient 
counseling available through Bureau of Indian 
Affairs facilities. There is a background of unem- 
ployment and poverty, which provides few incentives 
to remain sober. Abuse of alcohol not only offers 
something to do to fill the time, but also a way of 
numbing the despair which is so common to reser- 
vation life. The problem is generational, passed from 
father to son, and the available role models give few 
examples in support of a life of sobriety. The proud 
culture which once was a part of the American 
Plains Indian was destroyed and has not yet been 
replaced by mechanisms that would help to combat 
the deleterious effect of alcohol abuse. The genetics 
of these people, which very likely predispose them 
toward alcohol dependency, complicate the treatment 
goal of sobriety. 

The probation officer must be a realist in identi- 
fying what is possible in light of the problem and 
limited resources. The officer must understand he 
is working with a very different culture. Even a 
Native American probation officer is viewed as an 
outsider who represents an authority that has not 
always dealt fairly with Indian people. The effective 
probation officer should have an appreciation for the 
social milieu of the reservation and be tolerant of 
the special problems faced by such a case load. At 
the same time, the officer must be willing to hold 
clients accountable, as accountability is the corner- 
stone of ultimately guiding a client toward sobriety. 
This is a client population which can frustrate, and 
the officer must be willing to measure success by 
somewhat smaller increments. Perhaps more impor- 
tant than anything else is an attitude that even 
though the successes may be fewer, they are 
certainly possible, and a grasp of this possibility is 
paramount if one is to be at all successful in 
working with alcoholics, whether they are from the 
board room or the reservation. 
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Practitioners’ Views on AIDS in Probation 
and Detention 


By ARTHUR J. LURIGIO* 


Introduction 


CQUIRED IMMUNE Deficiency Syndrome 

(AIDS) is one of our nation’s most serious 

health problems. Estimates suggest that 
betweer. 1 and 1.5 million persons in America are 
infected with the human immunodeficiency virus 
(HIV), which is the cause of AIDS (Mann, Chin, 
Piot, and Quinn, 1988). Since 1981, when the 
reporting of AIDS cases began, the disease has 
spread at an alarming rate throughout the United 
States (Centers for Disease Control [CDC], 1986) 
and the world (Mann et al., 1988; Piot, Plummer, 
Mhalu, Lamboray, Chin, and Mann, 1988). Accord- 
ing to the CDC (1988a), the incidence of AIDS 
doubled every 6 months during the early 1980's; it 
now doubles every 8 to 10 months. Because the 
latency period of AIDS may extend for several 
years, the number of new cases will continue to 
increase long after the incidence of HIV infection 
has stabilized or begun to decline (Heyward and 
Curran, 1988). No current cure exists for AIDS, and 
the development of a vaccine does not appear 
immineni. By 1992, there may be as many as 
365,000 cases of AIDS and 263,000 deaths from 
AIDS in the United States alone (Heyward and 
Curran, 1988; Jaffe, 1989). 

To explain the avenues of HIV transmission more 
precisely, health care professionals have supplanted 
the early notion of “risk groups” with that of “risk 
behaviors” (Batchelor, 1988). HIV infection occurs 
almost entirely through direct exposure to semen or 
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blood -- via sexual contact, sharing needles for 
intravenous (IV) drug use, transfusions of blood or 
blood products, and perinatal passage from mother 
to child (CDC, 1987; Chmiel, Detels, Kaslow, Van 
Raden, Kinsley, and Brookmeyer, 1987). Despite 
public opinion polls demonstrating the intransigence 
of false beliefs about HIV contraction (Singer, 
Rogers, and Corcoran, 1987), there have been no 
documented cases of transmission through casual 
contact (Friedland and Klein, 1987). The vast 
majority of persons with AIDS in the United States 
are p-v or bisexual men, IV drug users, or both; 
others -e hemophiliacs, patients with coagulation 
disorders, and blood transfusion recipients (Brooks- 
Gunn, Boyer, and Hein, 1988). HIV infection now 
is progressing most rapidly among minorities. 
Relative to their representation in the general 
population, African Americans and Hispanics have 
an incidence of AIDS two to three times greater 
than whites for gay and bisexual males and more 
than 20 times greater for heterosexual males 
(Hopkins, 1987; Selik, Castro, and Pappaioanou, 
1988). The disproportionate percentage of AIDS 
cases among minorities is attributable largely to 
higher rates of IV drug use, inadequate health care 
practices, and lower socioeconomic status (CDC, 
1988a; Houston-Hamilton, 1986; Williams, 1986). 
The AIDS epidemic has exacted an enormous 
emotional and physical toll on its victims and has 
unleashed a series of unprecedented medical, social, 
legal, economic, and political challenges (Morin, 
1988). The consequences of AIDS are so pervasive 
that the problem also has influenced routine poli- 
cies and professional conduct in a wide variety of 
work settings. 


AIDS in the Criminal Justice Domain 


Although the burden of AIDS on our health care 
system and its providers has been well documented 
(Fineberg, 1988), much less is known about the 
impact of the AIDS crisis on the housing and 
monitoring of criminal offenders. Research is just 
beginning to be conducted in this area. Two major 
projects have been funded recently by the National 
Institute of Justice to examine AIDS in the crimi- 
nal justice arena. These studies described various 
program options and management issues relating to 
AIDS in the fields of correction (Hammett, 1987) 
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and community supervision (Hunt, 1988). This work, 
along with other discussions (Lurigio, 1988; Lurigio, 
Gudenberg, and Spica, 1987), have underscored the 
importance of studying AIDS in the domains of 
probation and detention. 

A fundamental reason for concern about AIDS in 
the criminal justice field is that the offender 
population contains a substantial number of men 
and women at high risk for contracting and trans- 
mitting HIV, including (but not limited to): drug 
offenders (especially intravenous drug users), sex 
offenders (especially prostitutes), members of 
minority groups, and persons who generally are not 
privy to public health messages regarding the 
syndrome. In addition, as noted by Hunt (1988), 
offenders are most prevalent in the 20-39 age 
category, which is also the most prevalent age group 
for AIDS. Hence there is a strong likelihood that 
probation and detention personnel will interact 
professionally with persons who are HIV antibody 
positive or with AIDS. While data on HIV-infection 
rates in probation are very limited (Hunt, 1988), 
some studies have suggested that the rate in 
prisons is more than four times the rate in the 
general population (Poethig and Hill, 1989). The 
number of prison inmates who have tested positive 
for HIV or who have AIDS has increased 156 
percent in the last 3 years (Hunt, 1988). 

The high probability of contact with antibody 
positive individuals demands that correctional 
agencies meet the challenge of AIDS by formulating 
special policies and procedures and by conducting 
education sessions for staff and offenders. Although 
numerous probation and detention facilities have 
made inroads in these areas, many other depart- 
ments are not responding adequately to the problem 
of AIDS. Policy statements and training curricula 
are not well developed, and there is scanty evidence 
overall about AIDS prevalence (MacDonald, 1988). 
In addition, no research has been performed to 
assess staff perceptions about AIDS and its impact 
on probation and detention practice. The purpose of 
the present investigation is to examine these 
perceptions. 

Exploring correctional personnel’s beliefs about 
AIDS would be useful in several respects (cf. Lyons, 
Sheridan, and Larson, 1988). Surveys of staff can 
help to uncover misapprehensions and misinforma- 
tion that interfere with the effective supervision of 
offenders with AIDS or who have tested positive for 
HIV. Practitioners can add an informative perspec- 
tive to the knowledge we have concerning correction- 
al responses to AIDS, which has, io date, been 
based almost entirely on the observations of proba- 


tion and detention administrators. Line staff also 
can identify critical areas of policy and operations 
to address in the development of supervision 
guidelines and training agendas. In this article, I 
report the results of a survey designed to elicit 
practitioners’ views on AIDS in probation and 
detention. 


Methodology 
Procedure and Instrumentation 


The study was part of a larger survey explcring 
contemporary issues that affect probation and court 
services (see Lurigio, 1989). Participants wcre 
detention and probation workers in Illinois who 
were mailed a questionnaire containing a series of 
items on AIDS. The questionnaires were accom- 
panied by a cover letter under the auspices of the 
Illinois Probation and Court Services Association, 
which mailed the survey to all its registered mem- 
bers as of November 1987 ( N = 745). The AIDS- 
related questions asked respondents to: (a) rate the 
importance of AIDS for their profession, (b) assess 
the probability of coming into contact with an 
offender who has tested positive for HIV and the 
health risk AIDS poses for personnel, (c) describe 
the extent of discomfort they would feel interacting 
with an HIV-positive offender when performing their 
duties, (d) evaluate the impact of AIDS on probation 
or detention practice, and (e) recommend AIDS 
training topics and policy and procedural guidelines. 
The survey instrument was comprised of both open- 
and closed-ended items. Probation and detention 
respondents were asked the same set of questions 
to permit comparisons between the two groups. 


Sample Characteristics 


A total of 537 surveys were returned for a 
completion rate of 72 percent. The demographic and 
background characteristics of the sample are 
presented in table 1. The vast majority of partici- 
pants (85 percent) worked in the probation field, 
which included staff from juvenile probation, adult 
probation, and social services. The greatest percent- 
age of respondents (56 percent) were probation 
officers. Thirty-eight percent of the participants were 
from agencies in the northeastern section of the 
state. The smallest percentage of respondents (9 
percent) were from the central and far southern 
sections of the state. As shown in table 1, 58 
percent of the sample were male, 82 percent were 
between the ages of 21-40, and 88 percent were 
white. The bulk of participants (91 percent) had 
earned at least a bachelors degree. Respondents 
had been employed an average of 6 years in their 
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positions. A substantial number of participants were Results 
relative newcomers to the field of corrections. Nearly . 

20 percent had been employed for only 1 year, a _ ; 
which was the modal response. More than half of As shown in table 2, most detention and 
the respondents (52 percent) had worked in the field Probation personnel expect to encounter an 
for 5 years or less. Analyses showed that the HIV-positive offender or an offender with AIDS 
demographic and background characteristics of during daily case management activities. Approxi- 
respondents closely matched the characteristics of ™ately two-thirds of the probation (64 percent) and 
probation and detention personnel in Illinois (Luri- detention (68 percent) respondents indicated that 


gio, 1989). there was at least a “moderate” likelihood they 
TABLE 2. PERCEPTIONS OF THE IMPORTANCE, 
TABLE 1. ee — PREVALENCE, AND RISK OF AIDS 
(% of (% of Probation Detention 
N  Respon- Personnel Personnel 
dents) dents) (% of (% of 
N  Respon- N Respon- 
dents) dents) 
Importance of AIDS 
Male 311 58% 279 52% 


as an issue for your 


Female 226 42% 6-10 145 27% field (433) (82) 
11-15 81 15% 
16-20 27 5% Very important 104 24 40 49 
21+ 5 1% Important 184 31 29 35 
Age Somewhat 
important 165 38 12 15 
21-30 215 40% Reepondent Fisid Not at all important 30 us 1 1 
31-40 225 42% t 
41-50 59-11% pres 
probation / detention 
51-60 32 6% Adult nel (481) (82) 
60+ 6 1% Probation 274 51% : 
Juvenile 
Great deal 26 6 17 21 
129 Moderate risk 112 26 36 44 
Small risk 224 52 23 28 
Service 10% No risk 69 16 6 1 
Detention 80 15% 
Race How uncomfortable 
would you be inter- 
White 473 88% Respondent Position acting with 
Black 48 9% offender with 
Hispanic 11 2% Probation 301 56% AIDS (433) (82) 
Other 5 1% Officer 
Supervisor 64 12% Very uncomfortable 78 18 18 22 
Management 48 9% Uncomfortable 718 18 24 29 
Detention Somewhat un- 
Worker 48 9% comfortable 204 47 28 84 
Superin- Not at all un- 
tendent 6 1% comfortable 74 17 12 15 
Other 70 18% Likelihood that average officer will encounter 
Education AIDS patient on 
caseload in next 
aan School 6 1% few years (432) (82) 
me 
College 43 8% Certain 30 7 3 4 
Bachelor's Great 108 25 16 20 
Degree 381 71% Moderate 151 36 34 41 
Master’s Small } 138 32 28 34 
Degree 107 20% No chance 4 1 1 1 


NOTE: Numbers in parentheses represent the total :sumber of participants 
in each group responding to the four items. 
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would be working directly with an offender who 
has AIDS “within the next year.” Fewer than 1 
percent of probation and detention personnel 
reported that there was “no chance” they would be 
interacting with a person with AIDS when perform- 
ing their casework duties. Hence it was not surpris- 
ing to find that an overwhelming majority of those 
surveyed in both groups rated AIDS as a “some- 
what” or “very important” issue for their respective 
professions (93 percent of probation respondents 
and 99 percent of detention respondents). Results 
showed, however, that AIDS was rated “a very 
important issue” by a significantly greater percent- 
age of detention respondents [x*(3) = 30.34, p < 
.001). 

Most participants revealed that they would feel 
at least “somewhat uncomfortable” supervising a 
confirmed or suspected HIV-positive offender. 
Specifically, substantial percentages of detention (85 
percent) and probation (83 percent) personnel 
reported that they would feel at least “somewhat 
uncomfortable,” and approximately 20 percent of 
the respondents in each group reported they would 
feel “very uncomfortable” (see table 2). Consistent 
with their reported discomfort and their assessment 
of AIDS as a professional issue, detention personnel 
(65 percent) were significantly more likely than 
probation personnel to rate AIDS as a “great” or 
"moderate" health risk [x*(3) = 37.19, p < .001]. In 
contrast, nearly 70 percent of the probation respon- 
dents indicated that AIDS posed a “small” or “no” 
health risk to probation workers (see table 2). 


AIDS Training 


Table 3 illustrates that most participants recom- 
mended special training to improve officers’ abilities 
to supervise HIV-positive offenders or offenders with 
AIDS. A majority of probation and detention per- 
sonnel were interested in enhancing their medical 
understanding of AIDS, which involves learning 
about its transmission, symptomatology, treatment, 
and prevention. Both groups thought it was impor- 
tant to obtain factual information about AIDS to 
counter the myths and unwarranted fears that often 
surround the syndrome. Respondents also empha- 
sized that AIDS training be conducted by medical 
experts and updated regularly to keep pace with 
clinical and scientific advances. 

In line with their risk perceptions and discomfort 
levels, detention respondents were twice as likely to 
recommend training on safety precautions (11 
percent of probation responses compared to 22 
percent of detention responses). Probation respon- 
dents’ interest in precautionary training centered 


TABLE 3. SUGGESTIONS FOR TRAINING TO 
RESPOND TO AIDS OFFENDERS 


Probation 
Personnel 


Type of Training N (% of 


nses) 


Medical back- 
ground 369 65 
Emotional issues 68 12 
Safety precautions 63 11 
Case management 57 10 
No training required 11 2 
TOTAL 
RESPONSES 568 
NOTE: Participants could provide more than one response to the item 
analyzed in this table. The percentages represent the proportion of total 
responses, for both groups, corresponding to each of the categories shown. 


around the utilization of protective measures during 
occupational contact with offenders or their bodily 
fluids. Responses in this category were concerned 
with learning how to take precautions during urine 
analysis tests (13 percent) and learning new inter- 
viewing techniques (10 percent) to identify HIV- 
positive individuals. Detention personnel mentioned 
precautionary training for workers and detainees as 
an effective mechanism for stemming the spread of 
AIDS. Detention participants were interested further 
in learning about safety precautions when engaging 
in custodial tasks such as handling the linens and 
clothing of persons with AIDS. 

A critical area of training, which both groups 
advocated, involved gaining a better understanding 
of the emotional consequences of AIDS and acquir- 
ing more effective counseling skills to help offend- 
ers who have been exposed to HIV cope with the 
physical, psychological, and social sequelae of the 
syndrome. Some probation responses (10 percent) 
focused on learning better strategies for offering 
emotional support to the families of offenders with 
AIDS and to coworkers in probation and detention 
who have AIDS. A few of the detention responses 
(less than 3 percent) suggested that courses on 
death and dying would be beneficial. 

Another category of responses regarding AIDS 
training referred to daily caseload management and 
agency operations. Probation and detention person- 
nel were equally likely to recommend training in 
areas specific to their primary job responsibilities. 
For example, probation respondents discussed 
training in brokering community resources and 
services for offenders (e.g., HIV testing and counsel- 
ing), whereas detention respondents discussed 
training in providing improved custodial services 
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(e.g., raaking offenders with AIDS more comfortable 
physically during incarceration). 


Policy and Procedural Guidelines on AIDS 


Participants were asked to propose workplace 
policies and procedures on AIDS. These findings are 
shown in table 4. According to probation personnel, 
the most crucial policy consideration should be 
requisite AIDS training for all staff members in 
direct contact with offenders. More than one-third 
of the probation personnel (35 percent) discussed 
the need to incorporate AIDS education into regular 
training curricula. A second large category of 
probation responses (23 percent) related to the 
formulation of guidelines to protect the safety of 
officers supervising HIV-positive offenders or 
offenders with AIDS. Probation respondents men- 
tioned the following safety measures (in order of 
frequency): utilizing special techniques for perform- 
ing urine analysis tests, limiting in-person contacts 
with offenders with AIDS, and creating special case- 
loads for probationers with AIDS. 


TABLE 4. SUGGESTIONS FOR AIDS POLICY AND 
PROCEDURAL GUIDELINES 


Probation Personnel Detention Personnel 
Policy Area N 


AIDS training 190 
Safety measures 121 
Legal liability 111 
Case manage- 


ment 106 


TOTAL 

RESPONSES 528 

NOTE: Participants could provide more than one response to 
the item analyzed in this table. The percentages represent the 


proportion of total responses, for both groups, corresponding to 
of the categories shown. 


Although detention respondents also expressed the 
need to include AIDS education as an on-going 
component of training (24 percent), the most 
important policy issue for detention workers was 
safety measures (35 percent), such as segregating 
HIV-positive individuals from other detainees as a 
means to combat the spread of the virus in jails 
and prisons. It was not surprising to find that 
detention personnel were more concerned than 
probation personnel with safety measures given 
their more extensive contact with offenders. Some 
of the detention participants challenged the appro- 
priateness of ever incarcerating known HIV-positive 
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individuals or persons with AIDS. Other policy 
issues relating to the safety of detention officers 
included guidelines for administering medical 
interventions or first aid to inmates with AIDS and 
for responding to violent altercations that may 
result in blood spills or human bites. In addition to 
formulating policies to protect others from HIV 
infection, detention workers suggested mandatory 
AIDS antibody testing for detainees. 

Legal liability was another area of policy de- 
scribed by probation and detention personnel. 
Respondents in both groups recommended policies 
to protect the rights of offenders and to guarantee 
the confidentiality of case files containing HIV test 
results and information about AIDS-related medical 
treatments. Additional legal liability issues involved 
the rights of personnel to refuse to work with 
HIV-positive individuals and the obligation of 
probation departments and penal institutions to 
ensure the safety of workers during occupational 
contact with such persons. 

In the final category of case management, proba- 
tion and detention respondents offered a number of 
suggestions for improving the treatment of HIV-pos- 
itive offenders or offenders with AIDS. Probation 
participants suggested that case contact procedures 
be broadened to encompass special counseling 
techniques for assisting afflicted persons to cope 
with all aspects of the syndrome--especially the 
onerous emotional concomitants of AIDS arising 
from chronic physical distress and the prospect of 
premature death (e.g., anxiety, depression, suicidal 
ideation, anger). To supplement counseling activi- 
ties, probation workers reported a need for better 
resource brokerage and adjunctive services for AIDS 
cases. Several respondents emphasized the current 
limitations of probation departments in offering care 
and support to infected individuals. As an extension 
of their roles, probation respondents stated that 
caseload officers must be prepared to educate 
offenders about HIV contraction, testing, and treat- 
ment. 

Detention participants indicated that special 
techniques are required to allay the anxieties of 
detainees who are wary of sharing space with 
HIV-positive inmates or those who are suspected to 
be at risk for infection (e.g., IV drug users and gay 
men). Furthermore, detention personnel described 
gaps in policies pertaining to the mandatory anti- 
body testing of detainees and the protection of 
offenders’ civil rights, which may be threatened by 
forced segregation and mass HIV screening. The 
most common procedural issue discussed by deten- 
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tion respondents was the administration of emergen- 
cy first aid and the physical restraint of offenders 
with AIDS who are violent. 


TABLE 5. THE IMPACT OF AIDS ON FUTURE 
PROBATION/ DETENTION PRACTICE 


Contact procedures/ 
sentencing 

Staff attitudes and 
behaviors 63 

More safety precautions 0 


101 


TOTAL RESPONSES 422 


NOTE: Participants could provide more than one response to the item 
analyzed in this table. The percentages represent the proportion of total 
responses, for both groups, corresponding to each of the categories shown. 


The Future Impact of AIDS 


The results shown in table 5 indicate that when 
respondents were asked to discuss the impact of 
AIDS on future probation practice, more than 
one-third (35 percent) of the probation personnel 
suggested that AIDS will have a minimal effect, 
which will be limited primarily to large urban 
settings. Consistent with their responses to previ- 
ous items, participants who believed that AIDS 
would have an impact on practice were most likely 
to state that the syndrome will necessitate perma- 
nent changes in staff training. As presented in table 
5, the second most prevalent class of changes 
reported by probation respondents constituted 
modifications in contact procedures to protect the 
safety of caseload officers and alleviate their fear of 
on-the-job contamination. A number of probation 
responses (n = 43) also revealed that participants 
expect AIDS to directly influence judges’ sentencing 
decisions. Responses were split evenly with respect 
to the anticipated severity of sentences. Half 
indicated that AIDS offenders would be more likely 
to receive lenient probation sentences and less 
restrictive special conditions. The other half indi- 
cated that AIDS offenders would be more likely to 
be sentenced to prison or to be supervised under 
more restrictive special conditions if sentenced to 
probation. Fifteen percent of the effects discussed by 
probation personnel referred to changes in staff 
attitudes and behaviors. The vast majority of these 
responses suggested that probation officers would 


become more cautious generally with individuals on 
their caseloads, e.g., they would be less inclined to 
engage in face-to-face contacts and home visits. 
Seventeen percent of the responses revealed that 
probation officers may begin refusing to work with 
known or suspected HIV-positive persons. Finally, 
none of the probation personnel mentioned that 
AIDS would have an impact on safety precautions. 

In contrast, detention workers regarded increases 
in safety precautions as the most likely impact of 
AIDS on future detention practice. Approximately 
half (46 percent) of the responses reflected their 
interest in protecting themselves and detainees from 
contracting HIV. Detention participants anticipate 
that enhanced safety procedures will appear soon in 
detention facilities, such as thorough physical 
examinations for all detainees, the segregation of 
HIV-positive offenders or offenders with AIDS, more 
vigorous guidelines pertaining to sanitation and the 
handling of laundry and food, and increases in the 
use of safety equipment (e.g., rubber gloves and 
masks) when administering first aid. 

Similar to probation responses, nearly one-fourth 
(24 percent) of the detention responses indicated 
that changes in the attitudes and behavior of staff 
would occur inevitably after working with persons 
with AIDS. Detention participants predicted that 
officers routinely would be more cautious in their 
day-to-day management of cases and more sensitive 
to the anxieties of detainees who are afraid of 
contracting HIV from fellow inmates. Also, respon- 
dents suggested that interacting with AIDS cases 
may prompt detention workers to become more 
aware, in general, of the emotional needs of offend- 
ers. In contrast to probation responses, fewer than 
10 percent of the detention responses suggested that 
the threat of AIDS would occasion future changes 
in education and training programs for detention 
workers. 


Summary and Conclusions 


This study reveals that detention respondents 
differed from probation respondents in their beliefs 
regarding the impact of AIDS. Overall, proportion- 
ately more detention personnel are worried about 
AIDS as a health threat to workers, although they 
do not necessarily expect to encounter greater 
numbers of HIV-positive offenders or offenders with 
AIDS. Detention personnel also are more likely than 
probation personnel to contend that AIDS will have 
a pronounced effect on the future monitoring of 
cases. Detention respondents foresee subsequent 
changes in precautionary measures and staff 
attitudes, which are aimed at protecting workers 


Type of Impact N (% of N (% of 
Responses) Responses) 
Minimal or no 
impact 148 35 22 21 
PO/DO training 110 26 10 9 
24 0 0 
15 25 24 
0 48 46 
105 
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and inmates from AIDS. In contrast, probation 
respondents envision changes largely in the areas 
of officer training, contact procedures, and judges’ 
sentencing decisions. 

The results also show some shared beliefs between 
probation and detention participants. For example, 
both groups anticipate that the AIDS health crisis 
invariably will affect the handling of offenders. 
Respondents believe that contact with an individual 
with AIDS in a correctional institution or on proba- 
tion is virtually unavoidable. Data suggest that 


recognition of the problem of AIDS in criminal. 


justice must occur at the administrative level and 
translate into sets of policy and procedural guide- 
lines. For example, according to correctional practi- 
tioners in Illinois, most probation and detention 
agencies eventually will grapple with the question 
of whether mandatory testing is appropriate or 
useful. From a medical or epidemiological perspec- 
tive, charting rates of seropositivity among suscepti- 
ble populations can be a necessary first step toward 
effective treatment and prevention. The benefits of 
mandatory testing in the criminal justice domain, 
however, are much less clear. Detailed arguments 
for and against mandatory HIV-antibody testing in 
probation and detention are presented elsewhere 
[see Hammett (1986, 1987) and Hunt (1988)]. 

Policies that guarantee the confidentiality of an 
offender's HIV status are allied closely with tne 
debate about mandatory testing. Participants 
expressed a strong interest in protecting the privacy 
of persons with AIDS. This survey suggests that 
agencies formulate specific standards that apply to 
the release of HIV test results to private persons or 
public agencies. The mandate to guarantee confiden- 
tiality must be weighed against the obligation of 
probation and detention personnel to inform individ- 
uals who may be at risk for HIV contraction (cf. 
Tarasoff, 1976). Not unexpectedly, respondents in 
the field of detention maintain that the most 
crucial AIDS policy issues revolve around the 
housing and custodial care of inmates. Participants 
also were aware of the dilemmas associated with 
segregating offenders with AIDS. They note that 
separate quarters for persons with AIDS may 
enhance the safety of workers and inmates but not 
without the attendant costs of discrimination and 
invasions of privacy. In making recommendations for 
policy, probation respondents were somewhat less 
concerned about the adoption of protective measures 
and more concerned about staff education and 
training. 


December 1989 


Policy directives in probation and detention must 
be linked to definitive guidelines for practice and 
must be sensitive to the input of staff members 
who are directly affected by the problem (e.g., 
caseload officers and correctional guards). Given the 
close daily interactions between detention workers 
and prisoners and the fears prompted by these 
interactions, procedures should be established in 
institutions to govern situations that may evoke 
staff anxieties about HIV contamination (e.g., blood 
spills, medical interventions, first aid). In probation, 
these occurrences are relatively infrequent, and so 
procedural guidelines should focus much less on 
medical emergencies. At the presentence stage, 
departments may decide to broaden lines of inquiry 
to investigate whether a prospective probationer is 
infected or at risk for infection. At the postsentence 
stage, probation departments should formulate 
contact standards for HIV-positive offenders that are 
informed by our current state of medical knowledge. 
Such standards should be responsive to the offend- 
er’s health condition and other difficulties accompa- 
nying the disease (e.g., job and housing discrimina- 
tion). Hence agencies should prohibit non-reporting 
for probationers with AIDS unless their physical 
condition precludes office visits. As resource brokers, 
officers must become conversant with the wide 
range of programs and services for persons with 
AIDS or those who are worried about infection. 

It appears that detention and probation partici- 
pants are exaggerating and (most certainly) misun- 
derstanding the health risks accompanying occupa- 
tional contact with HIV-positive persons or persons 
with AIDS. This is especially true of detention 
workers who are more likely to view AIDS as a 
“moderate” or “great” health risk to supervising 
officers. Their perceptions of risk are particularly 
striking given that, “there is no evidence of police 
officers, paramedics, correctional officers, or firefight- 
ers contracting HIV-infection through performance 
of their duties” (Hammett, Jaffe, and Johnson, 1987, 
p. 2). Probation and detention workers responding 
to this survey report that their medical knowledge 
about the syndrome is limited and should be 
extended through special education programs. Both 
groups are interested in learning more about safety 
precautions when performing duties such as urine 
analysis and custodial tasks and about the special 
emotional problems experienced by persons with 
AIDS and members of their families. 

Probation and detention agencies have an obliga- 
tion to educate their personnel about AIDS to alle- 
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viate their fears of contagion and to prepare them 
to serve the needs of HIV-positive offenders or 
offenders with AIDS. The fear of contracting AIDS 
persists in many workplaces despite abundant 
evidence that the syndrome cannot be acquired 
through routine occupational exposure (Gerberding 
and Sande, 1987; Singer et al., 1987). The lack of 
clarity about AIDS and its transmission often leads 
to excessive confusion and concern--especially among 
persons without medical backgrounds (Fineberg, 
1988). In addition, fears of contagion often are 
unwittingly promoted by reports (e.g., Masters, 
Johnson, and Kolodny, 1988), which imply that HIV 
is readily transmissible through casual contact. 
Education programs will help to ensure that proba- 
tion and detention officers can perform their duties 
devoid of any unnecessary apprehension. Research 
has shown, for example, that education can be quite 
effective in reducing health professionals’ fears 
about AIDS and their perceptions of the risk of HIV 
contraction (Lyons et al., 1988). 

Educational activities also shouid include sessions 
for criminal offenders. In the absence of a cure or 
vaccine, AIDS education for probationers and 
incarcerees is essential to curb the epidemic. 
Probation and detention officers are in a favorable 
position to provide information to their caseloads 
relating to the prevention, transmission, and 
treatment of HIV. Out of their mandate to protect 
community safety, criminal justice agencies are 
obliged to join concerted public health efforts to 
stem the spread of AIDS via sound educational 
interventions. An effective education program in 
corrections can affect the local incidence of AIDS 
through its focus on individuals who engage in high 
risk behaviors but often are the most difficult to 
reach or influence on health matters. 

To conclude, the current investigation demon- 
strates that probation and detention personnel in 
Illinois have definitive views about AIDS and its 
effects on the work environment and the supervision 
of criminal offenders. They are aware of the broad 
range of AIDS policy and procedural issues that 
must be addressed in their respective fields and the 
inherent complexities associated with those issues. 
They also are aware of the crucial role that educa- 
tion plays in alleviating staff anxiety and stemming 
the spread of HIV in the community. The challenge 
that AIDS presents to corrections is likely to loom 
larger and become even more daunting in the 
coming decade as the number of HIV-positive 
offenders increases. It is imperative to meet this 
challenge aggressively through instructional pro- 
grams, the implementation of judicious caseload 


management strategies, and the adoption of a 
compassionate and sensitive posture toward victims 
of the syndrome. Our success in responding to the 
AIDS health crisis will have profound repercussions 
for the entire field of corrections and its future. 
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Prison Visiting: Is It Time to Review 
the Rules? 


By N.E. SCHAFER 
Associate Professor, Justice Center, University of Alaska Anchorage 


Introduction 


ROWING INTEREST in the families of 

G prisoners has begun to focus attention on 

the impact of incarceration on the family 
unit and the problems families face in their efforts 
to maintain ties with imprisoned relatives. National 
conferences have been held to explore family needs 
and problems, and several organizations have been 
formed to develop information networks for prison- 
ers’ families and those who assist them. While these 
efforts are important and helpful the single most 
important vehicle for preserving family relationships 
is the opportunity to spend time together—the visit. 
Prison officials are directly responsible for these 
opportunities and thus play a vital role in the 
maintenance of family-prisoner ties. 

Visiting an incarcerated family member is inher- 
ently difficult. Time, effort, and expense constitute 
major obstacles to regular visits for many prisoners’ 
families. Interaction between prisoner and visitor 
during the visit is often awkward, painful, and 
emotionally draining, and thus the visit itself 
mitigates against visitors’ plans to return. The 
prison should try to assure that it does not make 
this already difficult experience even more so. 
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Prison officials, through the promulgation of visiting 
policies and regulations, help to determine the 
quality of the visiting experience. This article is a 
preliminary effort to assess visiting in American 
prisons through an analysis of visiting rules. 


Background of the Study 


Traditionally, prison officials have viewed family 
visits as privileges to be granted or denied the 
prisoner on the basis of his or her behavior. Barnes 
and Teeters’ reported references to family visiting 
in the 1808 minutes of the board of directors of the 
Walnut Street Jail. Provision was made for family 
visits to “hardworking” and “diligent” prisoners once 
every 3 months fci a period of 15 minutes. Viewing 
the visit as a reward for good behavior continued 
to be part of prison policy through the middle of the 
20th century. Today visits are more often seen as 
an integral part of the rehabilitative process and as 
a key factor in successful post-release adjustment. 

There is some empirical evidence to support the 
notion that visits are rehabilitative in and of 
themselves. Glaser found that Federal prisoners 
whose families demonstrated “active” interest were 
significantly more successful on parole than were 
prisoners with no family interest.’ Holt and Miller 
reported that “loners” in California prisons were six 
times more likely to return to prison during their 
first year of release than were prisoners who 
received three or more visits.* The prisoner who is 
released into a supportive family structure has a 
greater chance to achieve successful reintegration 
into the community than the prisoner released 
without a support network. Moreover, there is some 
evidence that visits not only increase chances of 
parole success but contribute to improved institu- 
tional behavior, at least among juveniles.‘ 

Studies of the families of incarcerated men have 
focused on the adjustment problems of the prisoner’s 
children’ and on the prisoner’s wife, who has been 
described as living with her minor children in an 
urban area and in marginal poverty.’ Morris found 
that the primary reason that wives of English 
prisoners did not visit their husbands was the 
expense involved.’ Homer estimated that trans- 
portation costs to Attica Prison from New York City 
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constituted approximately “176.25%” of a welfare 
wife’s total weekly income.*® Since the family is a 
“natural support system” whose involvement can 
improve the prisoner's release success, it has 
frequently been recommended that the Department 
of Corrections subsidize family visits.? The girl- 
friends of prisoners are also an important potential 
source of release support, according to Schwartz and 
Zeisel, and their relationships with the prisoners 
might also be sympathetically encouraged.” 

Efforts to strengthen family relationships have 
also been described in the literature.” These efforts 
have included opportunities for extended family 
visits.” 

Such studies make it not surprising that more 
and more corrections professionals subscribe to the 
National Advisory Commission’s recommendation 
that correctional authorities “encourage visitors 
rather than merely tolerating them.” The Commis- 
sion and several subsequent observers have sug- 
gested that prison visitors should be assisted, as 
well as encouraged, noting that prisoners’ families 
often find visiting a financial hardship. 

In 1973 the National Advisory Commission called 
for conjugal visits as well as subsidization in 
Standard 2.17: 
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VISITATION. Offenders should have the right to communicate 


. rson with individuals of their own choosing. The following 
itional guidelines should apply: 


—_ Correctional authorities should not limit the number of 
visitors an offender may receive or the length of such visits 
except in accordance with regular institutional schedules 
and requirements. 

2. Correctional authorities should facilitate and promote 
visitation of offenders by the following acts: 

a. Providing transportation for visitors from terminal 
points of public transportation. In some instances, the 
correctional agency may wish to pay the entire trans- 
portation costs of family members when the offender and 
the family are indigent. 

b. Providing appropriate rooms for visitation that al- 
low ease and informality of communication in a natural 
environment as free from institutional or custodial attrib- 
as possible. 


Making provisions for family visits » private sur- 


somali conducive to maintaining and strengthening 
family ties. 


3. The correctional agency may supervise the visiting area 
in an unobtrusive manner but uld not eavesdrop on 
conversations or otherwise interfere with the participants’ 
privacy. 


More recent standards, developed by the Com- 
mission on Accreditation for Corrections, iterate 
many of the same goals. For accreditation purposes 
contact visits are essential “except in instances of 
substantiated security risk,” and “extended visits” 
in private surroundings are deemed essential where 
state statutes permit.” Neither visit length nor 
number of visitors permitted should be limited 
except by schedule, personnel, or space restraints. 
These standards also address the importance of 
assisting visitors and seem designed to encourage 
prisons to maximize opportunities for prisoners and 
their visito.: to maintain and strengthen family 
relationships. 

While the importance of family relationships to 
rehabilitation efforts has been widely recognized, 
there have been no recent attempts to examine on 
a national basis the extent to which prisons encour- 
age visitors. The maximization of opportunities to 
maintain family ties bears a direct relationship to 
the institution’s understanding of, and commitment 
to, the importance of maintaining a “natural sup- 
port system” on which the prisoner can rely upon 
release. Such opportunities for visiting can be 
quantified. Visiting schedules can be translated into 
hours and days and so can visit length.” 

Although numeric measures of visiting opport»- 
nities can provide an indication of the institution’s 
commitment to encouraging the maintenance of 
family ties, it is the visit itself which provides the 
real key to assessing whether the visitor has been 
encouraged enough to return regularly to the prison, 
thus taking advantage of available opportunities for 
maintaining his relationship with the prisoner. 
However, the quality of the visiting experience is 
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difficult to define or measure. A prison visiting 
room can never be an ideal place for demonstrating 
a commitment to a loved one. Participant observa- 
tion might provide some evidence by which to assess 
visit quality, but such an effort could involve only 
a very small sample. By reviewing visiting rules as 
they have been promulgated to visitors and prison- 
ers, it is possible to gain some idea of both the 
quality of the visiting experience and the extent to 
which American prisons encourage family visits. 
Current Visiting Rules 

Several sets of prison visiting rules were collected 
in conjunction with a 1987 survey of visiting policies 
and practices in state-operated long-term adult 
facilities. The letter which accompanied the survey 
requested copies of the prison’s visiting rules. 
Seventy-one of the 252 responding prisons complied 
with this request. The collection includes rules from 
31 of the 46 states represented in the survey. Rules 
for private family visits (conjugal visits) were 
received from one state but they are not included 
in the following discussion. 

Most of the rules assembled reflect concerns about 
security and order. Many of them are specifically 
related to contraband. In addition to visiting hours, 
days, etc., there are five main areas covered in the 
sample collection of rules: : 

i. Becoming a visitor - rules governing who may visit and 
how a visitor gains prior approval for visiting. 
2. Visitor processing - what constitutes proper identification, 


how one gains admittance to the visiting room, rules on 
searches, what goods and materials may be left for the 


inmate. 

3. Special rules related to contraband - often including 

specification of items permitted in the visiting room. 
4. Conduct - including grounds for denial of the visit and 

nds for visit termination. 

5. s codes - appropriate attire in the visiting area. 
Not all of these areas are covered in every set of 
rules. Some prisons permit families to bring lunches 
for “picnics”; others prohibit any food not purchased 
from visiting room vending machines. The differ- 
ences sometimes appear to be related to the custody 


level of the institution, sometimes to state guide- 
lines. 


Becoming a Visitor 


Most institutions define family members for pur- 
poses of visitation. Some do not require an appli- 
cation from defined family members, but most do. 
Every institution in the sample specified that chil- 
dren must be accompanied by an adult. Some placed 
the age limit at 18 for an unaccompanied visitor, 
others had a limit of 16 years. Friends must usually 
complete an application in order to be placed on the 


prisoner’s approved visitor list. In 80 percent of the 
institutions family members must also complete the 
application. 

Visitors who are on: parole or who are former 
prisoners usually must have special permission to 
visit unless they are members of the immediate 
family. While the directions regarding applications 
to visit imply that the information provided will be 
checked, the survey conducted at the same time 
these rules were collected found that 45 percent of 
the 252 responding institutions did not conduct 
background checks of visitors. Once a visitor is 
placed on the prisoner’s visiting list a visit is per- 
mitted. 


Visitor Processing 


Identification is required of visitors at all of the 
prisons in the sample. Though acceptable ID is 
needed for admittance to the visiting area, many of 
the institutions suggest that purses or other forbid- 
den items be locked in the visitor's car; others 
provide lockers. Nearly one-third of the institutions 
(32.3 percent) have a written rule which states that 
persons who are “conspicuously inebriated” will be 
refused admission to the visiting area. 

Some prisons permit items to be left at the 
processing desk to be delivered to the inmate after 
the visit. A list of acceptable items is often included 
in the rules. 

All of the rules specify that visitors and their 
belongings will be searched. In most a metal detec- 
tor is used on the visitors, but a few indicate that 
a body search may be required. All suggest that a 
refusal to be searched will result in a denial of the 
visit. This processing is clearly related to a concern 
for institutional security and a need to detect any 
effort at bringing contraband into the institution. 


Contraband 


Every set of rules deals with contraband. More 
than 80 percent define contraband and refer to legal 
penalties. Some reprint the relevant statutes from 
their state’s penal code. State statutes specifically 
address felony charges associated with attempts to 
bring drugs and weapons into state penal facilities. 
While the responding institutions specify weapons 
and drugs, they are concerned with other contra- 
band items as well. The most frequently mentioned 
of these is money, but cameras and tape recorders 
are also on many lists. 

In order to control contraband, prisons in 23 of 
the 31 states either list items which are allowed in 
the visiting room or list items which are forbidden. 
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The lists often suggest previous institutional experi- 
ence with efforts to smuggle in forbidden items. An 
example is infant items. While a few indicate that 
diaper bags are permitted (though subject to 
search), many expressly forbid them. Of those which 
forbid them, three allow “infant items” of an 
unspecified nature. The remainder make it very 
clear exactly what infant items are permitted, and 
some specify the type of item. Four institutions 
expressly prohibit quilted baby blankets. Clearly 
money or drugs could be concealed in the stuffing 
of such blankets. Infant seats are specifically 
permitted in some institutions and specifically 
prohibited in others. 

Some examples by state, not institution, of 
permitted “infant items”: 

Arkansas - 1 bottle, 2 diapers 
Hawaii - 1 blanket, 1 bottle, 2 diapers 
Indiana - 1 blanket, 1 bottle, 1 diaper 
- 1 blanket, 2 plastic bottles, 3 diapers, coats 
- 1 blanket not quilted, 1 bottle, 1 jar baby food, 

1 spoon, 4 diapers 
New York - 1 diaper bag, 3 diapers, plastic bottles 
Tennessee - 1 blanket, 2 plastic bottles, 3 diapers 

i - infant seat, bottles, change of clothes, blan- 
kets, diapers, food in jars. 

The specified differences in the number of items 
permitted are directly related to the permitted 
length of the visit. Requiring plastic rather than 
glass baby bottles is related to security and perhaps 
to prior institutional experience. 

Money is contraband in most facilities in the 
country, yet most visiting rooms have vending 
machines from which visitors can purchase sodas, 
food, etc. Several of the rules state that prisoners 
may not handle money. Most indicate that change 
for vending machines is allowed. Several indicate an 
amount which ranges from $2 to $25. 

It would seem that those prisons which actually 
specify the items that can be carried into the 
visiting room would have fewer problems with 
visitors bringing in items which visiting room 
supervisors would prefer to ban. Such specifications 
reduce the need for arbitrary decisions, which lead 
to negative feelings on the part of both prisoner and 
visitor. 

Conduct 

There are two categories of conduct covered in 
the visiting rules: One category deals with general 
behavior, the other with physical contact or deco- 
rum. Improper conduct can lead, in most of the 
facilities, to termination of the visit. In some, 
repeated failure to abide by the rules can lead to 
termination of the visiting privilege. 

The rules of behavior are similar across institu- 
tions. The most frequently mentioned rule regards 
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control or management of children (46.4 percent of 
the sample). Another common rule regards moving 
around in the visiting room, changing seats, moving 
chairs, and/or “cross-visiting” (chatting with other 
prisoners or visitors). One-fourth of the sample rules 
mentioned this activity as potential grounds for 
termination of the visit. Loud voices, abusive 
behavior, and profanity were mentioned in several 
rule books, as were keeping the visiting area clean 
(use trash receptacles, use ash trays, etc.) and — 
exchange of objects between visitor and inmate. 
Conduct “detrimental to security” was mentioned by 
seven facilities. One simply said that visitors must 
“obey the rules.” The most interesting rule was a 
directive not to “leave animals or children unattend- 
ed.” 

The rules of decorum in the sample were even 
more similar. Almost 40 percent of the responding 
institutions stipulated that a kiss and/or an embrace 
were permitted at the beginning and end of the 
visit. Nearly all of the 28 institutions with this rule 
permitted hand holding during the visit. Some 
facilities did not specify when embraces or kisses 
could be exchanged and used such terms as “orderly 
conduct,” “respectable conduct,” “good moral con- 
duct,” “good judgment,” or “avoiding embarrass- 
ment.” 

Several, probably reflecting prior experience, 
specified forbidden behaviors. These included: no 
petting, no sitting on laps, no prolonged kissing, no 
sexually stimulating activity, no necking, no hands 
under clothing, no touching or stroking of breasts, 
buttocks, genitalia, or thighs, both feet on floor, no 
intertwining legs. One institution warns visitors | 
about being “overly emotional,” but it is not clear 
whether this relates to what has here been called 
“decorum” or to the general rules of behavior. 

Physical contact during visits appears to be of 
great concern to prison officials. Although the 
standards for contact visits suggested by the 
National Advisory Commission on Criminal Justice 
Standards and Goals mention visiting facilities that 
provide “ease and informality of communication” and 
“a natural environment” (1973:66), the visiting 
rooms of some of the sample institutions are 
arranged in such a way that physical contact during 
the visit is minimal. Many direct that prisoners and 
visitors sit across a table from one another. Such a 
seating arrangement makes specific rules about 
touching, petting, lap sitting, etc., unnecessary. 
These rules are more likely to be required where 
the visiting room is arranged to permit prisoner and 
visitor to sit side-by-side. The furnishings then have 
an impact on the rules of decorum. 
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Dress Codes 


In only three states did the responding institu- 
tions not mention attire in their rules for visitors; 
90.3 percent made at least some reference to visitor 
dress. Five of the 31 states included general refer- 
ences to good judgment, appropriate dress, reason- 
able attire, or discretion. One mentioned only that 
male visitors could not wear blue jeans, obviously 
reflecting a concern about visitors dressing like 
prisoners. The remainder—twenty-two—dealt very 
specifically with dress and nearly all prohibited 
“provocative,” “indecent,” or “suggestive” attire. 

All references to dress were collated by state 
rather than by institution. Thus, even if only one 
of several responding institutions in the state 
specified forbidden or required items of apparel, the 
state was included among the 22 with specific dress 
codes. 

Several states mentioned certain articles of 
clothing very frequently: 


transparent/sheer/see- 
through 

halter tops/bare backs 

bare midriff 

tank top/sleeveless/spaghetti 
straps 

low cut/plunging neckline/ 
cleavage 7 

hats/headgear 6 

Outer garments, other than hats, tended to be 
forbidden in other sections of the rules than those 
dealing with “appropriate dress.” Most institutions 
mentioned them in conjunction with instructions for 
lockers or in those portions of the rules which 
specified what items were or were not permitted in 
the visiting area. 

The central issue in dress codes, other than the 
footwear requirement, was attire which might result 
in sexual stimulation or invite behavior banned in 
the rules of conduct, e.g., fondling, hands under 
clothing, etc. Included in the see-through category 
above was a ban on net/mesh shirts for visitors to 
a women’s institution. Another article banned in one 
institution can be specifically related to conduct 
rules—wrap skirts. 


Discussion 
In the last decade most state-operated adult 
facilities have maximized visiting opportunities by 
increasing the visiting schedule, extending the 


permitted length of the visit, and permitting more 
visits and visitors. Many have improved the appear- 
ance of their contact visiting areas to make them 
comfortable and informal as the standards require. 
Some departments of corrections subsidize transpor- 
tation to prisons from major population centers; 
others work with social agencies which subsidize 
visits. Most have not reviewed their visiting rules 
to determine if some of them are a hindrance to a 
successful visiting experience. 

In most prisons the rules will fall into the 
categories already described. The discussion which 
follows deals with those categories and is intended 


to assist prison officials in examining rules at their 
institutions. 


Visitor Processing 

Since most prisons request completion of a visitor 
form for persons named by prisoners as potential 
visitors, it seems elementary to include the visiting 
rules in any packet mailed to prospective visitors, 
but many institutions do not do so. They rely on 
the prisoner to inform his family of the rules and 
regulations. At a minimum, the institution should 
specify the kinds of identification required for 
admission, any items which are not permitted in the 
visiting room, and any activities or apparel for 
which the visit can be denied. A visitor who is 
turned away is unlikely to return. 

Most prisons are not located in easily accessible 
areas, and most prisoners’ families are from the 
lower socioeconomic levels. After arranging transpor- 
tation and spending hours traveling they should not 
be turncd away because they did not have prior 
notice of the rules. They also should not be expected 
to stand in long lines awaiting processing. This is 
especially difficult for visitors with small children. 
On days with particularly heavy visitor volume a 
take-a-number system might be utilized. Visitors 
leaving packages might be processed in a different 
line from those who are only visiting, since the 


paperwork involved in processing packages may slow 
down the processing of visitors. 


Contraband 


Penalties for bringing illegal items to the visit 
should be included in the rules sent to prospective 
visitors. Visitors should also be notified in advance 
of any items considered institutional contraband. 

Proscriptions against cameras and tape recorders 
are based on both the ease with which contraband 
can be concealed in them and a concern about 
maintaining control over information about the 
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Required items Number of states : 
Under 
ndergarments 3 

Forbidden items Number of states 
shorts 19 
mini-skirts/dresses 17 
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institution. Prior permission or special arrangements 
might be built into the rules so that pictures could 
be taken on special occasions. 

Searches of items carried to the visiting area 
should be conducted with care. Contraband is a 
special concern of correctional institutions and must 
be controlled, but people’s belongings can be handled 
with consideration and explanation even while a 
very thorough search of them is conducted. 


Conduct 


Visiting room rules should be prominently posted 
in the visiting area, and a conscientious effort to 
enforce them should be made. One person’s unruly 
or disruptive behavior can spoil the visiting experi- 
ence for everyone. The extent to which quiet 
displays of affection are disruptive might, however, 
be reassessed. Certainly the visiting room supervisor 
cannot permit openly sexual activity, but some 
institutions seem to be able to permit exchanges of 
kisses during the visit without problems while 
others permit kisses only at the beginning and end 
of the visit. While such differences may be based on 
the size of the visiting area or on its furnishings, 
or on the custody level of the institution, it does 
seem that more facilities might be able to relax 
such rules. 


Dress Codes 


Dress codes, too, might be reassessed. Except for 
a concern with attire which is too like that of the 
prison population (a security hazard), most of the 
dress codes in the sample are concerned with 


December 1989 


provocative or sexually stimulating apparel. “Provoc- 
ative” is, after all, in the eye of the beholder and 
is a subjective judgment. Shorts, sleeveless blouses, 
and dresses with spaghetti straps are acceptable 
street wear in most American cities and are not 
usually considered sexually stimulating. 

An additional question which might require 
research is the effect of provocative dress on the 
operation of the institution. Is there evidence that 
exposure to women wearing shorts is detrimental to 
security? Do prisoners “act out” after seeing women 
with bare shoulders? Is sexual frustration in a 
prison population a measurable phenomenon brought 
about by visual stimuli? 

A ban on dress which invites sexually explicit 
conduct or which makes it difficult to enforce rules 
about hands under clothing is justified. Those 
facilities which limit physical contact during the 
visit to hand holding (and they are the majority) do 
not need to be as concerned with sexual behavior 
as those which permit side-by-side contact. Dress 
codes in these facilities seem to be addressed at 
limiting visual pleasure. These prisons might 
reconsider their dress codes. 

Rule changes should not be made without 
thought, but thought should be given to changing 
some rules. Prisons should consider the effect of the 
rules on encouraging or discouraging visitors and 
assess the reasons for each rule as well as the need 
to retain it or the consequences of changing it. 
Unless there is a substantial risk to security, rules 
governing visits and visitors should be designed to 
encourage visitors to return frequently. 


Corrections: Out of Balance 


By THOMAS W. WHITE, Ph.D.* 


ISTORICALLY, CORRECTIONS has been 
asked very distinct and generally con- 
flicting missions—retribution, deterrence, 
and rehabilitation. The relative influence of these 
objectives on the actual practice of corrections has 
shifted periodically as society struggled to find 
solutions for a steadily growing crime problem. 

Initially, the desire for retribution characterized 
society's response to criminal behavior. The imposi- 
tion of mutilation, torture, or even death was 
universally accepted as appropriate punishment for 
a wide range of social transgressions. The roots of 
this philosophy were inextricably entwined in our 
Judeo-Christian tradition and reinforced by years of 
biblical teaching which stressed the notion of an 
eye for an eye and a tooth for a tooth. However, by 
the beginning of the 18th century the more humane 
practice of imprisonment slowly began to replace 
branding, corporal punishment, and execution as 
the preferred method of dealing with lawbreakers. 
Under this new doctrine punishment actually served 
two purposes: to exact society's retribution and to 
deter the offender as well as others who may 
consider committing future crimes. Finally, the early 
19th century saw the forerunner of the modern day 
prison system with the development of the Walnut 
Street Jail, a uniquely American creation designed 
to not only punish and deter, but to rehabilitate 
offenders by making them penitent (the penitentia- 
ry) for their actions by forced solitude and biblical 
reflection. 

From the early 19th century until well into the 
20th century prisons attempted to combine the 
generally incompatible goals of punishment and 
deterrence with rehabilitation. The fact that prisons 
were able to reconcile these basically contradictory 
objectives at all can be attributed, in part, to the 
fact that little emphasis was actually placed on 
rehabilitation, at least as we define it today. Most 
correctional facilities were still long on work and 
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short on education, training, or humane treatment. 
The prevailing attitude in society, despite its 
rhetoric, was still weighted heavily toward punish- 
ment, although it was commonly agreed that 
prisons should, in addition to providing punishment, 
be places where change could take place. 

It was not until society discovered the value of 
the social sciences in the 1940’s and 1950’s that 
corrections began to implement an _ actual 
philosophy of rehabilitation. The model borrowed 
heavily from the newly emerging field of psychiatry 
which had gained considerable recognition during 
and after World War II. Essentially, this model, 
ultimately referred to as the medical model, viewed 
criminality as a “sickness” which could be treated 
and the offender as a person who, once treated, 
could be returned to the community cured of his 
social disease. Armed with this new belief, legions 
of behavioral scientists invaded our prisons with a 
renewed conviction that crime could at last be 
brought under control like the great epidemics of 
the past. They tested, diagnosed, prescribed, and 
made release from prison contingent upon the 
successful completion of their treatment programs. 
Society, with its naive faith in the power of science, 
had unanimously endorsed the medical model, 
significantly shifting the emphasis of corrections 
away from punishment toward rehabilitation. 

Given their new social mandate, behavioral scien- 
tists tirelessly labored to therapize their patients 
into becoming law-abiding citizens. However, despite 
two decades of intensive therapeutic treatment, they 
saw crime rates increase, prisons become over- 
crowded, and correctional administrators begin to 
question the validity of their model. Then, two 
events occurred which marked a turning point in 
modern day corrections. The first of these events 
occurred in 1971 when the state prison at Attica, 
New York, erupted, culminating in one of the 
bloodiest uprisings in contemporary penal history. 
In the aftermath of the death and destruction the 
public outcry was overwhelming. Surprisingly 
though, the outcry was not for retribution, but for 
complete prison reform with a strengthened commit- 
ment to rehabilitation programs that would ensure 
a tragedy such as Attica would never be repeated. 
The renewed public demand for rehabilitation 
intensified research efforts studying the effective- 
ness of various programs. As an outgrowth of this 
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search the second, and most important, historical 
event occurred. 

In the Spring of 1974 Robert Martinson (Martin- 
son, 1974) reviewed the findings of 231 experimental 
studies on the treatment of offenders between the 
years of 1945 and 1967. He found, with a few 
exceptions, these programs “had no appreciable 
effect on recidivism.” As one might predict, Martin- 
son’s work hit the correctional establishment with 
the impact of a nuclear explosion. The conservatives 
who had never accepted the rehabilitation model as 
anything other than coddling prisoners used the 
results to press for more punitive, restrictive prison 
conditions. On the other hand, proponents of 
rehabilitation criticized Martinson’s work for being 
superficial, being based upon outmoded rehabilita- 
tion programs, and ignoring the fact that prisons 
had never been able to implement meaningful 
programs due to inadequate funding and support 
from prison officials. 

Martinson’s findings, regardless of their scientific 
merits, were instrumental in initiating a national 
debate within the correctional community over the 
value of rehabilitation, and, more specifically, 
compulsory rehabilitation. His results made it 
painfully obvious to those who would look that 
rehabilitation, and particularly the medical model, 
had been conceptually flawed and fundamentally 
ineffective in changing offendei_. Much like the 
fairy tale about the king’s new clothes, Martinson 
had looked critically at the medical model’s cloak of 
rehabilitative success and found the king naked, or 
at best in his underwear. Nevertheless, these 
results, while comforting to those with a less liberal 
view, did not give license to return to the days of 
inhumane treatment and corporal punishment, for 
society, despite its growing disillusionment with 
rehabilitation, still demanded that correctional 
institutions be operated humanely and do more than 
simply warehouse inmates. 

The public’s steadfast refusal to abandon the goal 
of rehabilitation placed correctional policy makers 
in a difficult position. On the one hand they were 
being told to implement innovative new rehabilita- 
tion programs, while on the other, they were acutely 
aware that they had no new programs to imple- 
ment. Moreover, Martinson’s review, which for the 
most part confirmed their personal experience, told 
them that, at best, the programs they did have 
were minimally effective. Clearly, they were in a no 
win situation. Thus, over the next several years, 
whether by design or necessity, the correctional 
establishment began to openly challenge the efficacy 
of rehabilitation, particularly compulsory rehabilita- 
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tion. In the forefront of this assault was an empha- 
sis on a more voluntary approach (Morris, 1974). 
Authorities advocated creating a new system in 
which rehabilitation would represent only one part 
of a total, integrated correctional package. This 
initiative stressed the need for a “balanced” ap- 
proach with equal emphasis being given to retribu- 
tion, deterrence, and rehabilitation (Carlson, 1975). 
In this context, reliance on the medical model, the 
primary vehicle by which past programs were 
delivered, was denounced as the major cause of the 
failed rehabilitative efforts. It was argued, and 
probably correctly, that inmates could not be coerced 
into treatment and that criminality was not a 
sickness to be cured by psychotherapy. From this 
perspective, inmates would change only if they 
wanted to change, and therefore, inmates seeking 
change should be provided programs, but only on a 
voluntary basis. Although subtle, this philosophy set 
a new and very significant course in corrections. For 
the first time in almost 200 years it was the 
offender and not the system that was primarily 
responsible for the success or failure of rehabilita- 
tion. Now, it was the offender who must seek out 
and utilize available programs. The prevailing 
assumption was that programs having anything to 
offer would be utilized, while those not utilized 
would be terminated and the resources redirected. 
In this way effective programs would eventually 
emerge to be expanded and replicated. 

This bold new balanced approach introduced a 
unique concept to correctional rehabilitation, name- 
ly, the free market system. Much like the economic 
law of supply and demand, rehabilitative resources 
would now be supplied based upon inmate demand 
or participation—in short, no participation, no need 
for the program. Now, without an endless supply of 
inmates, social scientists had to provide services 
that were viewed as helpful and attractive by 
offenders or face reductions in staff and funding. 
By wholeheartedly embracing this perspective the 
professional correctional administrator was no longer 
saddled with the responsibility of changing recalci- 
trant offenders. If the social scientists could not 
develop successful programs, they were at fault. On 
the other hand, if inmates did not avail themselves 
of programs, they were at fault. Administrators, now 
freed from public accountability for ensuring rehabil- 
itative success, focused their efforts on providing a 
more “balanced” approach to the correctional process 
and left rehabilitation in the hands of the social 
scientists. 

Now that we have had more than a decade to 
evaluate the efficacy of the balanced, free market 
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approach to correctional programming, what have 
we learned? To begin, it is undeniably clear that it 
has been no more effective at stemming the rising 
crime rate than the discredited medical model. 
While the available data are subject to considerable 
variation regarding specifics, the general trends are 
inescapable. Statistics available for 1979 through 
1985 show a clear and consistent increase (19 
percent) in arrest rates for violent crime, a more 
than 60 percent increase in rates of incarceration, 
and additional expenditures of more than 34 percent 
for state and local corrections, with no indication of 
an abatement in the years to come (U.S. Dept of 
Justice, 1988). Although the statistical evidence 
provides empirical validation for our subjective 
experience, most Americans do not need statistics 
to tell them that violent crime on our city streets 
has made citizens virtual prisoners in their own 
homes, that massive increases in drug interdiction 
rates have not decreased the supply of drugs in our 
communities, and that harsh sentencing laws have 
not reduced the number of crack houses or the 
incidences of gang violence in our major cities. In 
light of these facts, can we honestly say that the 
balanced, free market system has ,been more 
successful at deterring crime than past philosophies? 
I think the unfortunate answer is no. 

One might ask if the free market system does 
not deter, has it at least been successful at punish- 
ing offenders? Again, the evidence seems to say no. 
The data on recidivism, although again subject to 
considerable debate and permutation, will vary from 
60 percent to 80 percent depending upon your 
criteria (U.S. Dept. of Justice, 1988). Regardless of 
the numbers you choose, it is obvious that punish- 
ment, if that is what incarceration actually is, does 
not persuade offenders to return to society and 
become law-abiding citizens. Although simplistic in 
its logic, the high rates of recidivism make a very 
compelling argument that imprisonment is not 
perceived as punishment by most experienced 
lawbreakers. If it were, they would not be willing 
to return to prison in such large numbers. This is 
a difficult concept for most Americans to accept, 
particularly those who have never had any direct 
contact with the criminal justice system, for they 
view imprisonment not only as punishment but as 
a deterrent for them. Therefore, they assume that 
if it deters them, it should deter others. Regretta- 
bly, this logic, while understandable, is not true and 
becomes pivotal to understanding the abysmal 
failure of our correctional process to either deter or 
punish offenders (Walters and White, 1988). Today 
we have created a correctional system in which a 


man has little or no obligation to provide restitu- 
tion to his victim, to the state, or to the community 
for his transgressions. Moreover, he can enter prison 
with no education, no job skills, no motivation to 
change, and suffer no adverse consequences for 
remaining that way. As a result, many offenders 
leave prison no more prepared to cope with the 
demands of free society than the day they were 
incarcerated and, upon release, readily choose to 
resume their criminal lifestyles. 

At an average cost of $15,000 per inmate per 
year we must ask if we want or can afford to 
perpetuate this system any longer. Furthermore, 
does it really make sense to leave the choice of 
rehabilitation programs in the hands of inmates who 
have repeatedly demonstrated their inability to 
make responsible life decisions? Do we really feel 
that the majority of offenders who never become 
involved in any programs while incarcerated will 
leave prison with more prosocial attitudes than 
when they arrived? Do we really feel that inmates 
will voluntarily choose programs that will force 
them to confront their self-defeating lifestyle without 
some incentive to do so? Finally, do we really feel 
that prison make-work jobs teach either the skills 
or responsibilities necessary to compete in the 
community? I am afraid the logical answer to all 
these questions is no. Until correctional policy 
makers admit and the public accepts the fact that 
prison, although undesirable, is not aversive to the 
vast majority of offenders, we will continue to 
squander our resources building more and more 
prisons to house more and more offenders without 
having any appreciable effect on the crime rate. In 
light of these facts we must ask why the balanced 
correctional approach has been so unsuccessful. 

Without appearing overly simplistic, it can be 
argued that the system’s lack of success stems from 
the ungarnished fact that, despite its rhetoric, it 
has never actually provided a balanced approach. 
Over the years, rather than provide balance, the 
free market approach has done little more than 
steadily erode the number and variety of meaningful 
rehabilitative programs which could have introduced 
an element of aversion or psychological change into 
the offender’s time in prison. Although unintended, 
the seeds of the present imbalance were sown by 
correctional decision makers in the mid-1970’s when 
they replaced compulsory programs with a totally 
voluntary emphasis, while knowing they had no new 
voluntary programs to offer. As a result, they 
turned a basically neglectful eye to the whole 
concept of rehabilitation, hoping that something 
constructive would emerge from the supply and 
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demand approach to programming. Regrettably, this 
environment did not favor increased program efforts. 
Inmates did not see the need for rehabilitative 
programs, and administrators, basically skeptical of 
existing rehabilitation models, did not support them 
because they feared repeating the painful mistakes 
of the past. In essence, the inmates and the admin- 
istrators had, for their own purposes, collaborated 
unwittingly to create an environment in which an 
emphasis on rehabilitation had become unpopular. 
Consequently, as program participation dwindled, 
staff members were redistributed to other areas. 
This first took its toll on the quantity and then 
later on the quality of available programs, making 
it very difficult to provide basic program needs, not 
to mention experimenting with innovative new 
treatment approaches. 

With rehabilitation programs in disfavor but a 
clear and firmly established social mandate against 
harsh punishment, the correctional system had little 
choice but to focus its efforts on the one function at 
which it had become overwhelmingly successful, 
incapacitation. Clearly, if nothing else, the balanced 
approach has done a very good job of keeping people 
locked up. A review of any criminal justice statis- 
tics reveals the incontrovertible fact that prisons are 
locking away increasing numbers of offenders, and, 
for the most part, these offenders do not escape 
custody. However, while we are incarcerating more 
offenders for longer periods, our decreased level of 
programming is reducing our ability to have an 
impact on the basic attitudes and values that put 
offenders in prison in the first place. Even more 
disquieting is the realization that without new 
rehabilitation programs, it is unrealistic to expect 
the offenders we do have incarcerated to change, 
even if they are sentenced for longer periods of 
confinement. From a very practical standpoint, it is 
pure fantasy to believe that the present prison 
environment will return an offender to society to 
live crime free. In fact, most prison environments 
can be viewed as a subculture with a shared value 
system that actually reinforces c~iminal thinking. 
It is as if we gave up, admitting that since we 
could not “cure” crime we simply became content to 
warehouse criminals in clean, comfortable environ- 
ments hoping they would change. Today, faced with 
that very prospect, we are building more prisons 
and keeping offenders for longer periods of time, 
still hoping they will change. Unfortunately, until 
we concentrate our efforts on changing offenders 
rather than simply confining them, we will continue 
to rely on incapacitation as our primary correctional 
tool. However, while clearly important, incapacita- 
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tion cannot be the sole answer to our crime prob- 
lem unless we are willing to lock offenders away 
forever. 

Before concluding let me make it clear that I am 
not advocating a return to the old treatment 
models. Those of us who have the responsibility for 
developing rehabilitation programs must go beyond 
the antiquated, psychodynamic, medical model 
remedies of the past, for there is no doubt that they 
have, by and large, been unsuccessful. However, 
new programs cannot be developed without the full 
support and cooperation of correctional administra- 
tors. In this context, policy makers must be willing 
to rethink their established assumptions about the 
purpose of imprisonment. They must not only 
ensure that prisons are secure and humane, but 
also conducive to change. Furthermore, for those 
who are incarcerated the experience must be made 
sufficiently aversive to deter future criminal activity 
and break the cycle of recidivism which currently 
exists (Walters and White, 1988). Regrettably, none 
of these reforms can, or will, occur until correctional 
officials give rehabilitation a creditable role in the 
overall correctional mission. 

Today, corrections is experiencing unprecedented 
growth with our nations prisons expected to more 
than double in the next 5 years. These conditions 
will pose challenges to administrators that were 
unforeseen only a few years ago. But, in these times 
of rapidly increasing social demands and shrinking 
fiscal resources, can we be content to conduct 
business as usual? That is, can we, or. should we, 
continue to incapacitate offenders for longer and 
longer periods knowing they will eventually be 
released no different than when they were initially 
confined? And, more importantly, can we continue 
to let the public assume that prison is having any 
positive impact on our current offenders when our 
daily experience tells us otherwise? Regardless of 
the short-term success, correctional policy makers 
must have the vision and the courage to develop a 
truly balanced approach which will actually punish, 
deter, and rehabilitate offenders as well as merely 
incapacitate them. However, this cannot be achieved 
by clinging to outmoded philosophies. In addition to 
new facilities we need new ideas, new rehabilitative 
programs, and a new willingness to risk failure by 
experimenting with innovative concepts. Clearly, 
some programs will fail, but others will succeed, 
and it is by the successes, not the failures, that our 
future will be measured. 
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Introduction 


URING THE last decade, law enforcement 

appears to have both won and lost the bat- 

tle against crime. In the 1980’s we have 
seen significant success in the nation’s fight against 
organized crime, yet it reappears, often with a 
complete new identity. Likewise, law enforcement 
agencies have launched a major attack on dangerous 
drugs, but drug proliferation continues to fester as 
a national plague. 

Also in the 1980’s, law enforcement enjoyed 
continued advances in technology, enhanced profes- 
sionalism at all levels, and a more active, deter- 
mined community effort. But at the same time 
crime continued to increase. 

As we prepare to enter the next decade, we felt 
it prudent and necessary to engage in some prelimi- 
nary examination of the variety and depth of crime 
we may anticipate over the next 10 years and to 
explore what must be done within the law enforce- 
ment community to successfully contain both old 
and new forms of criminal activity. 

In general we wanted to take an anticipatory 
look at crime in the 1990’s. As part of this effort we 
invited a Federal judge, a Federal prosecutor, and 
special agents from the Federal Bureau of Investiga- 
tion (FBI) and the Drug Enforcement Administration 
(DEA) to independently develop and present their 
views of crime in the 1990’s at a symposium on this 
topic held at Loyola University of Chicago in 
February 1989. Each of these men brought a wealth 
of knowledge and distinguished experience to this 
task. 

They included the Honorable William Bauer, chief 
judge, Seventh U.S. Court of Appeals, Northern Dis- 
trict of Illinois; Mr. Anton Valukas, U.S. attorney, 
Northern District of Illinois; Mr. James MacKenzie, 
agent-in-charge, Chicago Office, Federal Bureau of 
Investigation; and Mr. Luther Cooke, assistant 
special agent-in-charge, Chicago Field Division, Drug 
Enforcement Administration. 

Although each of the presenters, by virtue of his 
function, deals with crime and its effects at different 
points in the criminal justice process, all four made 
strikingly similar predictions about crime and law 
enforcement in the coming decade. Each in their 
own way, often with passion and eloquence, identi- 
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fied drugs as the central, most compelling, and most 
critical problem for law enforcement in the 1990’s, 
and there was an air of pessimism in their com- 
ments which offered little hope that the drug 
problem in this nation would be solved even by the 
end of the next decade. There was frank and open 
admission that law enforcement has not and will 
not solve the drug problem through interdiction and 
that the emphasis has to shift to demand reduction. 

They also agreed that the Federal effort against 
white collar crime and official corruption would see 
large-scale expansion in the 1990’s. The greed and 
total disregard for ethical and lawful behavior by 
some prominent members of the private and public 
sectors, uncovered in the 1980’s, simply must be 
stopped. 

All four speakers also maintained that the single 
most significant development in law enforcement in 
the 1980’s which would continue into the 1990’s was 
real interagency cooperation among law enforcement 
agencies at all levels. Previously, cooperation and 
coordination among Federal, state, and local law 
enforcement agencies, while receiving rhetorical 
support, rarely emerged in practice. However, the 
intercity, interstate, and international dimensions of 
the drug trade in the 1980’s have compelled such 
cooperation. As a result, law enforcement will 
become more unified in the coming decade. 

This article elaborates on these (and other) points 
in the belief that the opinions expressed are vital 
and deserve a wider audience than was possible 
through symposium participation. Judge Bauer, Mr. 
Valukas, Mr. MacKenzie, and Mr. Cooke not only 
serve in one of the nation’s more important jurisdic- 
tions (the Northern District of Illinois) but also 
bring years of outstanding law enforcement experi- 
ence to bear on their predictions about crime in the 
1990's. 

It is not feasible, in this short format, to report 
all of the comments presented. Therefore, we have 
taken the liberty of selecting from the audiotape of 
the symposium proceedings those statements which 
we believe best reflect the views expressed on a 
particular topic. We have further deviated from the 
actual order of presentations by rearranging certain 
comments in order to maintain topical consistency. 
Finally, in a number of instances we have re- 
phrased portions of specific comments for the pur- 
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pose of clarity. But in no instance have we changed 
the meaning of any statement. 


Drugs in the 1990’s 


As noted earlier, all four of the symposium panel- 
ists identified drug proliferation as the most critical 
problem law enforcement will face in the coming 
decade. Their comments were passionate and une- 
quivocal. 


The single word that describes what drove law enforcement 
in the eighties and will also drive law enforcement in the 
nineties is DRUGS. (Mr. Valukas) 


In the U.S. today approximately 23 million people used an 
illegal drug within the last month; 6 million use cocaine regu- 
larly; one-fourth of the babies born in one hospital in Chicago 
in 1988 were cocaine or heroin addicted at birth; two-thirds 
of the people arrested test positive for drugs. (Mr. Cooke) 

The drug problem will not be solved in the early part of 
the nineties. If we are lucky as a nation, if we do everything 
that can be done and do it well... a total commitment...we 
may be able to address the drug problem by the end of the 
1990’s. (Mr. Valukas) 


When a community feels threatened by crime it is more 
willing to act...The middle and upper class community in the 
US. is going to have to feel threatened by the drug traffic be- 
fore it acts. (Judge Bauer) 


The people who engage in the drug business (the drug car- 
tels) have more money than the local law enforcement agen- 
cies which seek to combat it. This has forced us to change our 
approach. We can no longer simply look at investigations as 
“buy and bust” or as something that will have results in 6 
months... now we must be prepared to commit resources for 
investigations where we anticipate results only in 2 or 3 
years... a longterm and costly commitment of resources made 
= in advance. The “buy and bust” days are gone. (Mr. Valu- 

as) 


The only way to handle the drug problem is to take the 
profit out of it. (Judge Bauer) 

We'll see an internationalization of law enforcement efforts 
devoted to the drug problem. Emphasis will be upon the dru 
organizations as organizations, not simply upon the top lead- 
ers or even those in between, but upon the whole organization 
and everyone involved in it. This will take time and resources 
Value) characterize the federal effort in the nineties. (Mr. 

as ‘ 


Over the past 4 or 5 years we have made admissions that 
I have never heard law enforcement officers make before...we 
have acknowledged that we cannot solve the drug problem. 
We have stood up and said our seizure of 5,000 pounds of co- 
caine should not lull us into the belief that we have solved 
the drug problem because we know that right behind that 
5,000 pounds of coke is another 5,000 we will not succeed in 
seizing. (Mr. Valukas) 

On November 3rd, 1981, Federal agents seized 10,000 
pounds of hashish and felt pretty good about their efforts 
until they learned that on the same — 110,000 pounds got 
by undetected. One bust does not e a dent. We are not 
stopping much. As we got better, they got better, and ship- 
ments got bigger. As we more sophisticated so did the 
opposition. They used to ship 350 pounds of drugs; now its 
into the tons. The quantities per shipment are enormous. Our 
seizing one enormous shipment now and then makes good 
press, but we must not lose sight of the fact that many other 
enormous shipments get through. (Mr. Cooke) 

Law enforcement has improved technology, videotape, 
sophisticated listening devices, even computers. But criminals 
will also increase their use of these tools. Hi-tech is available 
to both sides...drug dealers use instant worldwide commu- 


nications, and they can and do wiretap at will. The war on 
crime is a real war, but only one side has to follow rules. 
(Judge Bauer) 


Law enforcement must not give false assurances that we 
are dealing with the problem. Rather, we must become 
committed to and involved in making the public aware of the 
need to reduce demand because law enforcement has not been 
able to control supply. (Mr. Valukas) 

The U.S: is not a large-scale drug nation, but 
it is a large scale drug consuming nation. Most of the drugs 
that are consumed are illegally imported, and the simple fact 
is that we can do little to stop this importation. The obvious 
point of attack is on consumption. (Mr. Cooke) 

We keep on giving speeches about demand reduction, and 
we don’t do anything about it. We need to get serious about 
drugs in the 1990’s. We need to get the people to 
demand...reduction. (Mr. MacKenzie) 

There is no such thing as recreational drug use. Whatever 
we call it, however we spell it, it’s deadly. We must reduce 
demand, and we must understand that demand is related to 
attitude. Demand that started in the sixties, continued into 
the seventies, and now into the eighties, must stop dead in 
the nineties. (Mr. Cooke) 

We have allowed our public schools to become distribution 
points for narcotics. That’s ridiculous. It is the only place 
where hundreds of thousands of kids get together everyday, 
yet we have some kids wearing beepers and some selli 
drugs out of their lockers. This simply has to stop. E 
parent has to say, “The school that my kid goes to must be 
drug free.” We used to resent magnetometers at airports but 
now with awareness of terrorism the public expects and even 
demands security procedures. We need to develop the same 
attitudes about drugs in school. We need people to demand 
“walking magnetometers,” i.e., dogs, to get rid of drugs on 
school property. (Mr. MacKenzie) 

The average age at which drug consumption starts is 12. 
Trying to stop initial drug use by talking to high school kids 
is too late. We need to start in the elementary grades. We can 
talk to all the civic groups we want to, all the communi 
groups and “ommunity leaders we want to. We can go to 
the luncheons we want to, but if we don’t get the message to 
the kids we're going to loose this battle. A significant number 
of drug dealers started dealing as young as 8 years old. We 
have to arouse the public’s attitude. An 8-year-old selling 
drugs must be seen by everyone as abhorrent. (Mr. Cooke) 


We need to get the public mad about the drug problem. 
(Judge Bauer) 


There are some unmistakable trends in these 
comments. It is clear from these views that the 
drug problem in the United States is enormous and 
equally clear that these seasoned criminal justice 
practitioners do not believe that law enforcement 
either has or will solve this problem. Such public 
admission from law enforcement officials is both 
noteworthy and sobering. That this admission comes 
simultaneously from the judicial, prosecutorial, 
investigatory, and control levels as represented by 
these commentators is astounding. 

If this view is indeed shared by law enforcement 
generally, the public should know. Otherwise we 
will feel safe or at least take some comfort in the 
illusion that law enforcement will eventually solve 
the problem. We somehow expect that the cavalry 
will arrive to save us. If they aren’t coming--they 
had better let us know. 
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Another clear trend in these comments is the 
emphasis upon demand reduction and the allied 
idea that this is tied to attitudes. These commenta- 
tors do not, however, spell out law enforcement’s 
role in this aspect but they do identify some key 
directions the demand reduction approach must 
take. The first is to place great emphasis upon re- 
ducing consumption and distribution in the preteen 
population. The second and in our view perhaps the 
most effective method is to get the public sufficient- 
ly angry and motivated to destroy this plague. 


White Collar Crime and Official Corruption 


Federal investigations of white collar crime and 
official corruption have resulted in some spectacular 
cases in the latter part of the 1980's. Insider trad- 
ing on Wall Street and illegal commodities trading 
in Chicago, nationwide mismanagement and fraud 
in the savings and loan industry, judicial miscon- 
duct in Illinois and Ohio, contract bribes and kick- 
back schemes in Chicago, New York, and other cit- 
ies and states, and even illegal congressional and 
executive branch behavior represent just a few of 
the complex and comprehensive situations investi- 
gated. 

The symposium presenters, particularly Judge 
Bauer and Mr. Valukas, left no doubt that white 
collar crime and official corruption will continue to 
receive very close attention in the 1990's. 


White collar crime is not really the subject of public fear. 
Nobody ever felt threatened by someone embezzling a bank. 
We will need to the public mad about white collar crime, 
as well. (Judge Bauer) 


I think, or at least I hope, there is a growing intolerance 
with official corruption. It is no longer thought of as some- 
thing cute or quaint or something that’s okay and not real 
crime. The present Attorney General doesn’t see it that way 
and we can expect strong emphasis on prosecution of official 
corruption. (Mr. Valukas) 

In the 1990’s there will be a 

crime is not something 
Bauer) 

There have been more bank failures in the past 4 years 
than occurred throughout all the years of the depression. A 
significant difference between the and savings and loan 
failures that are occurring today and those that occurred dur- 
ing the depression is this: there were virtually no failures 
during the depression which were due to misconduct by bank 
officers or those associated with them. The majority of bank 
and savings and loan failures that have occurred over the last 
4 or 5 years are the result of misconduct by bank officials or 
those associated with them. White collar crime cases ire 
extremely sophisticated, labor intensive investigations which 
in turn will require significant resources on a long-term basis 
well into the nineties. (Mr. Valukas) 

We can anticipate more private and public sector coopera- 
tion in the 1990’s. For example, it is possible that in Gack 
fraud cases the banks may do the investigations, and the FBI 
may take the cases to court. (Mr. MacKenzie) 


I anticipate an extension of the statute of limitations on 
bank fraud cases in the nineties. (Mr. Valukas) 
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at should 
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The white collar criminal responds about equally to 2 
months in jail or 2 years in prison, provided you take all of 
his money away. (Judge Bauer) 

This is not simply a law enforcement problem but one 
that affects all of us. The amount of money involved in white 
collar crime is immense. (Mr. Valukas) 

Again we note some themes in these com- 
ments. The idea that the public must become angry 
about white collar crime and official corruption 
emerges just as it did for drugs. The need for 
unequivocal public support is clear from these 
remarks. ,The unvoiced admonition in Judge Bauer’s 
comment that “no one ever felt threatened by 
someone embezzling a bank” is that we should all 
feel threatened. The nature of white collar crime is 
that the public eventually ends up paying the bill. 

Another theme, also mentioned in regard to 
drugs, was that investigations of white collar crime 
and official corruption cases are long-term, very 
complex, and costly. Similar to drug cases, they 
require commitment of significant resources well in 
advance of results that may be years away. One 
measure of public support for the effort required in 
the 1990’s is the degree to which new dollars are 
allocated to Federal law enforcement despite 
Federal budget reductions. On Monday, May 16, 
1989, President Bush announced specific plans to 
address this nation’s crime problem and included, 
among many other things, recommendations for 
significant increases in the number of FBI agents 
and Federal prosecutors. It remains to be seen 
whether the public through elected 
representatives will provide the necessary funding. 


Interagency Cooperation 


Speaking with refreshing candor, the symposium 
presenters clearly acknowledged that law enforce- 
ment was not particularly well served by interagen- 
cy cooperation in the past. Federal agencies in par- 
ticular were aloof and unwilling to share informa- 
tion with local agencies and sometimes even with 
each other. But the war on drugs has dramatically 
changed ail that as the following remarks demon- 
strate. 


All this (drug proliferation) has compelled a spirit of 
cooperation among law enforcement agencies that never 
existed before. Drugs in one city come to other cities... drugs 
that enter this country in New York wind up in Chicago and 
vice versa. We are all in this together. It is no longer possible 
for the FBI to take the position that when they uncover a 
state crime they fail to tell the state officials of it, yet they 
want state officials to tell them of uncovered federal crimes. 
One-way communication between agencies is simply no longer 
possible. (Judge Bauer) 

Within this country drug proliferation has led to real fed- 
eral, state, and local cooperation. In many instances we have 
integrated the command. In order to do this, each agency has 
had to give up some semblance of control. That way, all law 
enforcement agencies can work together. it’s the only way we 


CRIME IN THE <990’S 39 


can combat drugs. Nothing generates cooperation like giving 
money to each other. The Chie icago Police Department makes 
a drug arrest; the Feds seize the house under the Federal 
Forfeiture Statute, then sell it and return the proceeds to 
Chicago. We didn’t work with the Chicago Police Department 
in the seventies. The Department of Justice contacted the 
Chicago Police Department in the seventies when we were 
holding Christmas parties, and they contacted us to invite us 
to the annual ball. Today there isn’t a significant case in this 
area where we don’t work together on a day-to-day basis. 
(Mr. Valukas) 

Law enforcement agencies now really do more than coop- 
erate with each other...we collaborate. We decide together how 
attack a Science and technology are 

an rtant but they cannot replace quality people at 
all levels. . (Mr. MacKe MacKenzie) 

One of the more dramatic changes in interagency relation- 
ships is that they are now international. Investigations that 
in the seventies began within the state now begin not only in 
other states but in other countries. A recent seizure of 5,200 
pounds of cocaine in Chicago was due to law enforcement 
cooperation and relationships which began in Peru, then Co- 
lumbia, the Caribbean Islands, Panama, and Miami. To de- 
tect, track, and eventually seize this load required intensive 
cooperation of Federal and local law enforcement agencies in 
various countries. Such cooperation, while limited in the sev- 
enties, became the norm in the eighties and will continue in 
the nineties. (Mr. Valukas) 


Law enforcement is one single team. (Judge Bauer) 


There is really only one central theme here, but 
it is an important one. Drug proliferation has com- 
pelled law enforcement, kicking and screaming, to 
do something long overdue. Born of necessity and 
enticed by dollar rewards, as Mr. Valukas notes, 
law enforcement is finally putting the job before 
individual agency pride. These comments also con- 
firm that, like so much in society today, crime has 
become international. The world has shrunk econo- 
mically, and crime simply followed the trend. Law 
enforcement has finally recognized that in unity 
there is strength. 


Additional Observations 


A number of important comments and observa- 
tions about crime in the 1990’s do not fit neatly 
under the topic areas so far discussed. However, 
they reflect the perceptions and wisdom of the sym- 
posium speakers and are reported below. 


The wave of the future in criminal activities includes con- 
tinued traffi in drugs, terrorism, computer crime, and 
new weapons. We have to take advantage of every possible 
advancement in science, every possible device that is avail- 
able to law enforcement, and the law should permit their use. 
The ‘90’s will present a threat but also a challenge to get us 
all working together in fighting crime. (Judge Bauer) 

We see the civil seizure as a significant part of law enforce- 
ment’s effort today, totally different from the ‘70’s, and think 
it will become the trend that we will see in the next decade. 
There will be an increased use of other professionals in law 
enforcement...accountants, computer specialists, non 
lawyers. We are just now learning how to deal with computer 
crime. During the 1990’s there will be increased application 


of discoveries in basic science research to law enforcement— 
for example, use of laser technol-cy for fingerprint identifica- 
tion from surfaces untestable beiore (wood, human bodies, 


cups), DNA research genetic identifica- 
in criminal cases, and use of artificial intelligence com- 
puters in violent crime pattern identification. (Mr. MacKen- 


We can luxury of thinking 

the problems that the world faces today in terms of the as- 

saults by criminals, by the terrorists, by the drug dealers, 
affect all of us adv ersely and we have to work together to 
solve them. (Judge Bauer) 

These comments make reference to new types of 
crime and new technologies that emerged in the 
1980’s, which will be the focus of scientific law 
enforcement in the next 10 years. They reflect law 
enforcement’s realization that to modernize means 
we must use the most advanced tools we have, and 
Judge Bauer encourages legal flexibility in allowing 
their use. But Judge Bauer’s other remarks in “his 
section as well as those of Mr. Valukas, Mr. 
MacKenzie, and Mr. Cooke call attention to the 
central point which is that in the long run, 
people—both the public at large and law 
enforcement personnel—are the key to winning the 
fight against crime. 


Summary Comments 


This brief article has reported on the views about 
crime in the 1990’s expressed by four very knowl- 
edgeable, experienced, and respected professionals. 
Their message is simple, straightforward, and ur- 
gent: The drug problem in this nation is beyond the 
control of law enforcement. Unless and until there 
is a dramatic reduction in demand, supply will 
continue to outstrip law enforcement’s ability to 
deal with it. 

Demand reduction, of course, starts with attitu- 
dinal change. As a nation we must rise up and in 
unmistakable terms “Say NO to drugs.” But we 
must all say no: not just junkies or school kids or 
ghetto dwellers but account executives and lawyers 
and doctors and butchers and bakers and candle- 
stick makers. All of us at all levels of society 
should say no to drugs and mean it. 

This will require the complete commitment of 
every segment of society as well as: law enforce- 
ment in all its dimensions--police, courts, and 
corrections; education--all the way from elementary 
to graduate school; business--beginning with top 
management to the lowest position within the 
corporation or foundation. The message in the 
business community must be zero tolerance. 

Because of its potent influence the entertainmert 
industry, including the advertising segment of that 
industry, must seriously engage in deglamorizing 
substance abuse in all its forms. In addition, the 
print and broadcast media must lend their consider- 
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able weight to this effort. Religious and political 
and community organizations should continue to 
work against drug proliferation. Finally, treatment 
programs and drug treatment research must be 
sharply increased, and we must be willing to pay 
for both. 

We really have no choice. Unless we deal effec- 
tively with the drug problem in this nation, our 
criminal justice system, which is already in serious 
trouble, will simply collapse. 

The need for attitude change was really the 
common element in the remarks presented by all 
four panelists and is clearly the key in the war on 
drugs. It is also important in terms of white collar 
crime and official corruption. The public, i.e., all of 
us, must recognize that white collar crime affects 
everyone in our society because we eventually pay 
for it through higher prices and/or higher taxes. 
Therefore, we should recognize that the ramifica- 
tions of some financial scam in New York are not 
limited to New York but are national and even 
international. These crimes involve enormous sums 
of money and eventually impact financial institu- 
tions and business enterprises throughout the 
country. We are all being ripped off, and as Judge 
Bauer said, the public has to get mad about white 
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collar crime as well. 

On a perhaps more meaningful level, there has to 
be a change in or greater emphasis upon ethical 
values. Crimes involving official corruption, such as 
white collar crimes, are committed by individuals 
who, in varying degrees, are bearers of the public 
trust. Such individuals must develop and maintain 
a personal ethic which abhors the violation of public 
trust. Although there will be increased Federal 
emphasis on official corruption and white collar 
crimes in the 1990's, investigations in these areas 
are complex and lengthy. Therefore, we are not as 
likely to significantly curb such crimes. For that, we 
will need public support, and, ultimately, it will 
come down to individual ethics. 

The fact of genuine interagency coordination 
within the law enforcement community is also 
attitudinal. There is a new spirit of cooperation. 
Law enforcement is becoming more unified and 
beginning to like it that way. 

When all is said and done, the central message 
presented at this symposium by these men is that 
crime in the 1990’s will be influenced not only by 
what we do but by what we think—by public 
attitude and action. 
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Serial Murderers: Four Case Histories 


By FAITH H. LEIBMAN* 


United States, particularly in terms of 

serial murders, has raised many ques- 
tions concerning the socioeconomic factors sur- 
rounding such crimes. Both society and those in 
the criminal justice system have begun to feel the 
need to answer long-held questions concerning 
serial murder. This is particularly true in light of 
the publicity given the family histories of perpe- 
trators of homicide. This article will explore the 
psychological profiles of a selected group of serial 
murderers in order to determine the common emo- 
tional and environmental backgrounds of these 
individuals. Through analysis of these findings 
and further studies, it may be possible to develop 
criteria for early identification of persons with 
such tendencies and to develop early treatment 
programs for such individuals. 

In order to view serial murder in perspective, 
one must first undeystand the underlying cause of 
murder generally, excluding felony murders and 
hired assassins. Additionally, one must consider 
the application of factors involved in homicides as 
a whole. Studies in the area of homicide seem to 
indicate that there are three primary psychologi- 
cal elements contributing to motivation for murder 
(Abrahamsen, 1973; Holmes, 1988): frustration, 
fear, and depression. It is frequently the intensity 
of these feelings, combined with the murderer’s 
interactions with his environment, that bring 
about the desire—and oftentimes the compul- 
sion—to murder. In brief, homicides occur as a 
result of an intense conflict emanating from a 
struggle between an internal need for self-preser- 
vation and the stresses pressuring the murderer 
from the external environment. The roots of this 
inner conflict are often found in the early child- 
hood of those committing homicide. Studies sup- 
port the findings that children as early as 1 or 2 
years of age may be hurt by the rejection or 
criticism of others (Langwin, 1983). It is also clear 
that resentment brought about as a result of such 
rejection is frequently repressed by those who later 
commit murder. Repression often becomes a pat- 
tern of behavior leaving little need for release of 
anger. Upon reaching adulthood, the individual 
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who thus far has adequately repressed rage since 
childhood may find himself in situations where he 
is unable to suppress hostile feelings. In these 
circumstances, the ego-protective mechanisms, 
previously used successfully, fail, and the indi- 
vidual then acts out in a violent manner. This is 
particularly true when the person feels threatened 
or frustrated. Complicating this problem may be 
situations or people that predispose the murderer 
to frustrated or angry reactions. 

The literature described three distinct types of 
murderers: ego disharmonious (or ego-dystonic), 
psychotic murderers, and ego-harmonious (ego- 
syntonic) (Abrahamsen; 1973, Holmes, 1988). Ego 
disharmonious murderers are those who experi- 
ence a conflict between their ego and their super- 
ego or their conscience. This conflict leads to an 
altered state of consciousness or a dissociative 
reaction. The individual is then unable to controi 
his aggressive behavior or feelings of hostility and 
comes to react violently or explosively. 

The psychotic murderer is an individual who 
suffers from a mental illness such that he has had 
a complete break with reality. : 

The ego harmonious type of killing is carried 
out with little, if any, disruption of the functioning 
of the ego. The murder that takes place is rational 
and acceptable to the perpetrator on a conscious 
level. 

In general, the primary characteristics of a 
murderer are as follows: “Helplessness, impo- 
tence, a nagging feeling of revenge (all carried over 
from childhood), an irrational hatred of others, 
suspiciousness, hypersensitivity to injustices or 
rejection, self-centeredness, an inability to with- 
stand frustration, an overpowering feeling of fre- 
quent uncontrollable emotional outbursts, a need 
to retaliate, destroy or tear down by killing” 
(Abrahamsen, 1973). 

Serial murder is best characterized as an ego- 
dystonic act, since the murderer frequently has, at 
least on a conscious level, disassociated himself 
from the killings. In fact, when confronted with 
evidence of their crimes, many serial murderers 
have difficulty believing that they are capable of 
such acts. A serial murder, unlike a mass murder, 
involves the killing of several people (usually) 
within the same area, during a fairly short period 
of time, at the hands of a single assailant. This 
type of murder is distinguished from a mass 
murder wherein a number of victims are killed at 
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one time, frequently in a “murder spree.” 

A review of the case histories of four serial 
murderers presented in the appendix indicates a 
certain commonality in their social and emotional 
development prior to commission of the act of 
murder: 

e Cruel and extremely violent parenting. 

e A rejection in childhood by the parents. 

e A rejection by a member of the opposite sex 
in adulthood. 

e Contact with the criminal justice system— 
adult and/or juvenile. 

e Commitment to a mental health facility. 

e Aberrant sexual patterns. 

e A loner. 


There is also a style and pattern to killings by 
serial murderers. The victims chosen are fre- 
quently similar physically. Additionally, the rela- 
tionship between the perpetrator and victim is 
usually that of mere acquaintances, sometimes 
even strangers. Rarely are the victim and perpe- 
trator closely related. At times the serial murderer 
is motivated to killin an almost obsessive manner. 
Serial murders have a number of characteris- 
tics in common. Firstly, most of the killers are 
between 25-35 years old. The victims of these 
homicides, however, may fall into any age bracket. 
Secondly, serial murderers’ victims are almost 
always female, and their killers are almost always 
male. Thirdly, serial killings are generally intra- 
racial, and victim and killer are Caucasian. Fin- 
ally, as noted earlier, serial murderers usually 
exhibit an obsessive-compulsive pattern in their 
killings which tends to be repetitive in nature. 
The profiles presented in the appendix show 
that the childhoods of the four serial murderers 
were marked by cruel and violent parenting in 
three of the four cases, with the fourth showing a 
pattern of extensive verbal abuse. Additionally, all 
four of the murderers discussed were significantly 
rejected in their childhood. Parental abuse and 
rejection were major themes in the lives of these 
serial murders. Bundy was rejected by his natural 
father who effectively “abandoned” him before he 
was born. His mother, though present throughout 
his childhood, did not offer the emotional support 
he needed. De Salvo was physically abused by his 


father, and his mother was unable to supply 


enough love and attention to make up for this 
abuse. Kemper’s mother continuously belittled 
him and punished him with physical restraints (in 
the cellar, locked in his room, etc.) Brudos was the 
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product of a hostile, angry, sometimes violent 
father and a mother who did not really want him. 

All of the men discussed were not only abused 
or rejected but also were loners, unable to openly 
express anger towards those who caused them 
emotional pain. Bundy felt embarrassed and an- 
gry over his illegitimacy. De Salvo was unable to 
express his anger in a home where his father would 
have beaten him for such a display. Later he was 
unable to express his anger over his wife’s denial 
of sex to him for fear of losing her. Kemper knew 
that a showing of anger in his home would cause 
even further rejection and punishment from his 
already caustic mother. Brudos feared that his 
wife would leave him if he continued to pressure 
her to perform unusual sexual acts. 


Since all four men were loners, not only were 
they unable to vent their anger at the person who 
caused this hurt, they had no one else to whom 
they could express their feelings. Additionally, all 
four saw the expression of anger towards their 
mothers as being of life-threatening proportion 
since the blood bond of mother and child was the 
only bond that was permanent in their lives. 
Consequently, Bundy, De Salvo, Brudos, and 
Kemper repressed their rage from childhood until 
adulthood. In adulthood, however, the stresses of 
the outside environment, combined with their 
repressed rage, created a highly volatile situation. 
Essentially, the anger at their mothers repressed 
from childhood (which they were unable to vent 
directly) was displaced onto their victims. 


Bundy’s attacks on women began after his 
initial rejection by his girlfriend Marjorie, his 
failure to complete college, and then his later 
inability to be accepted to law school. De Salvo’s 
murders began after the birth of a handicapped 
daughter and the total refusal of his wife to engage 
in sexual relations with him as well as her con- 
stant belittling of him. Kemper began killing 
women after he was sent against his will to his 
grandparents’ home and at a time when he was 
unsuccessful in his attempts to make friends with 
anyone at school or near the isolated farm where 
his grandparents lived. Brudos started to commit 
acts of violence after he felt that he was “losing 
control” over his wife and upon her refusal to care 
for him both sexually and emotionally in the way 
he desired. 


All four men began their killings when they felt 
that they were unable to control their environ- 
ment. This feeling of lack of power, combined with 
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repressed range from childhood and stoked by the 
seeds of rejection throughout adolescence (and, in 
some cases, young adulthood), created the circum- 
stances that were ripe for murders. 

It is clear that serial murderers begin to killasa 
result of increasing feelings of rejection, frustra- 
tion, anger, and powerlessness. The lack of friends 
to confide in and share hurt feelings with was a 
common element in the lives of Bundy, De Salvo, 
Kemper, and Brudos. Another feature they shared 
was a feeling of significant rejection by a woman 
emotionally close to them directly prior to the first 
homicide. Tizis rejection was the propelling motive 
for the initial violent behavior. It also was the 
spark for Bundy, De Salvo, Kemper, and Brudos’ 
future acts of violence. It appears, therefore, that 
the rejection by a woman in adulthood was the 
catalytic factor that returned them to the rejection 
in childhood (by their mother) and caused the pent- 
up emotions of a lifetime to be projected onto their 
victims. 

In conclusion, there emerges a pattern of emo- 
tional history and behavior that is common to all 
of those in the group under study in this article. 

It is extremely important for the protection of 
society that criminal justice researchers conduct 
further studies into the factors that make up the 
emotional history of serial killings, in an attempt 
to refine the criteria to be evaluated. Having such 
criteria will allow identification of potential serial 
killers and, hopefully, lead to their treatment 
before they emerge in deadly destruction. 
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APPENDIX 


Case History I — Theodore Bundy 


Theodore Bundy was born in 1946 to a prim department store 
clerk and a sailor who disappeared as soon as Bundy’s mother 
told him she was pregnant. Her shame over her situation 
caused her to travel in her seventh month to a home for unwed 
mothers in Burlington, Vermont. Bundy’s mother returned to 
Philadelphia after his birth and remained there until he was 4 
years old. At that time, Bundy and his mother went to Tacoma, 
Washington, to join a great uncle. Bundy was angry and 
confused over having to leave his grandfather who had cared 
for him during the first few years of his life. Bundy also was 
upset about his mother’s decision to change his last name 
which she had done in order to deter strangers from asking 
embarrassing questions. 

Within a short time, Bundy’s mother married Johnnie 
Bundy. Ted Bundy saw his new stepfather as aninterloper and 
was jealous of the time he spent with Bundy’s mother. When 
Ted Bundy was 6 years old his mother had another child. 
Bundy began to feel deprived, initially because of the relation- 


ship between his great uncle Jack and his son John and also 
because of the attention shown by his parents to his new baby 
sister. Additionally, at some point in his early adolescence, 
Bundy found out that he was illegitimate. This caused Bundy to 
become furious at his mother for failing to tell him and angry at 
his stepfather whom he had never liked. His stepfather had a 
bad temper which escalated as Bundy became more openly 
defiant towards him. 

Bundy remained a loner throughout his high school and 
early college years. He started college at his uncle’s school, 
University of Puget Sound, and then transferred to the Uni- 
versity of Washington in his sophomore year. While there he 
began to date a California socialite who was everything Ted 
Bundy was not. The summer after they started dating he 
enrolled at Stanford University, but was unable to keep up 
academically. He began to fail in his coursework, the only area 
in which he had consistently been successful. Eventually, his 
girlfriend, Marjorie, broke up with him. Bundy felt rejected and 
lonely. He tried transferring from the Chinese language pro- 
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gram to the University of Washington’s urban planning 
program but failed at that too. 

He traveled over the country for a while and then settled into 
working as a busboy in ahotel dining room. He felt uncertain of 
himself and somewhat angry over the way things had turned 
out with both school and Maricr‘e. He made a friend at this 
point who was a thief and drug user, and the two of them began 
to break into houses and steal things. Shortly, after these 
burglaries took place, Bundy began to become involved in 
politics. He then started going to a college tavern in the 
neighborhood and one evening met a woman he could not get 
out of his mind. He dated this woman, Liz, for afew months but 
continually lied to her, building up a false reputation as a writer 
and law student. After 3 months passed, Bundy and Liz took 
out a marriage license and made plans for a ceremony. At the 
last minute Bundy tore up the marriage license, telling Liz that 
it was too soon to marry. The reality was that he felt that he 
could not tell her the truth about his status in life. He later 
confessed to his girlfriend, and she forgave him. They con- 
tinued to date but Bundy began to threaten her and press her to 
have sex in unusual ways, including tying her up with panty- 
hose before they had sex. Academically, by this time Bundy 
had completed college at the University of Washington and 
had applied to the law school of the University of Puget Sound 
for acceptance. In July 1973 Bundy flew to California to see 
Marjorie, with whom he had kept in touch since their breakup. 
He maintained a facade with Liz and managed to keep up his 
relationship with Marjorie from Seattle. Marjorie flew to 
Seattle to see him at Christmas while Liz flew home to Utah. 
Bundy proposed to Marjorie, and she then flew back to 
California assuming they were to be married in the near future. 
When she did not hear from him for a month she called him, 
and he neither apologized nor explained. She then told him 
never to call her again. Shortly thereafter, Bundy’s first victim 
was abducted. Other victims followed the January 1974 one, 
many sexually molested and brutally slain. 


Case History II — Albert De Salvo 


Albert De Salvo was raised in the Boston slums by an 
alcoholic and violent father. His father would often come home 
drunk with prostitutes and would hit his mother in front of 
these women. De Salvo’s father would beat the children for no 
reason at all. On one occasion De Salvo’s father smashed De 
Salvo across the back with a pipe. At some point in his youth, 
De Salvo was sold to a farmer in Maine for $9. The family lived 
in poverty and was constantly on welfare; the children fre- 
quently went without food. De Salvo’s father began De Salvo’s 
“criminal career” by teaching him how to steal at the age of 5. 
By the time De Salvo was 12 years old he had two arrests for 
breaking and entering and larceny. At that time he was 
convicted and sent to Lyman School for Delinquent Boys. 
Sexually, De Salvo began to experiment with neighborhood 
girls at the age of 10, and when he was 15 years old he was 
seduced by a married woman. 

Upon his release from the Lyman School, he continued to 
commit property crimes, though on a wider scale. He particu- 
larly enjoyed breaking and entering homes where women were 
sleeping. Eventually De Salvo joined the Army and was sent to 
Germany. There he married a German girl who was quite 
innocent and scared of sex. De Salvo, on the other hand, 
apparently had an uncontrollable sex drive and pressured his 
wife constantly for sex. He was in love with his wife and her 
denial of sex caused him to feel rejected and degraded. At other 
times she would insult him in front of friends, causing him to 
feel hurt and betrayed. While in Germany he began to seduce 
and assault women though he was never charged with these 
crimes. Upon his return to America he continued to molest and 
rape women and was finally arrested and sent to a state 
hospital. In 1961, after his release from the state hospital, his 
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wife rejected him totally, calling him “an animal” and refusing 
to have sex with him except when she desired it. It was then 
that he began his killings. In total, he was convicted of 
murdering 13 women, all of whose corpses he violated with an 
object or an obscene decoration or arranged as a dead body. In 
discussing his case with the police, De Salvo noted that if his 
wife had given him the sex he wanted and had not degraded 
him, he would not have had to prove he was a man through acts 
of violence. 


Case History III — Edmund Kemper 


Edmund Kemper III was born in 1948. By the time he was a 
year old his parents had separated. In 1957 his mother moved 
Kemper and his two sisters to Montana where she later 
remarried. A year and a half later her second husband left her. 
Two years later, Mrs. Kemper again remarried. 

Mrs. Kemper’s treatment of her son bordered on cruelty. She 
constantly punished and ridiculed him, trying to “make a man 
out of him.” She often locked him in the cellar and berated him 
for failing to live up to her social ambitions. As early as age 10, 
Kemper began to kill family pets and had thoughts of killing 
family members, particularly an older sister whom his mother 
favored. He also began to follow women down the street 
fantasizing that they would love him. At the age of 13 he killed _ 
a family cat who appeared to favor his sister, decapitating the ~ 
cat. As a result of this behavior his mother decided to send him 
(against his wishes) to live with his paternal grandparents. He 
remained angry at being forced to live on an isolated California 
ranch with his grandparents, particularly his grandmother 
who treated him in similar ways as his mother did. At the age of 
14 he killed his grandmother by shooting her and then his 
grandfather when he returned from an errand. He was con- 
victed on homicide charges and spent the next 4 years in a 
maximum-security mental hospital. 

In 1969 he was released to his mother at the age of 21. His 
mother continued to engage in frequent verbal battles with 
him, belittling him for failing to reach the social levei to which 
she had aspired for him. Kemper, nevertheless, went to great 
efforts to try to please his mother, struggling for her love, 
always without success. He continued to feel inadequate p: - 
ticularly because of his inability to meet his mother’s dem«.nds. 
Within a year of his release from the mental hospital he began 
murdering young female hitchhikers. 


Case History IV — Jerome Brudos 


Jerome Brudos was born on January 31, 1939. His mother 
had one other child, a boy who was a few years older than 
Brudos. Her real desire was for her second child to bea girl. Asa 
result of this she never became attached to her younger son, 
favoring his older brother instead. Brudos’ father was a man 
who was easily offended and became hostile if he thought he 
was being taken advantage of. He frequently was verbally 
abusive to Brudos. 

Brudos first exhibited fetishist behavior when he was 5 years 
old. At that time, he found a pair of women’s high-heeled shoes 
which he brought home and tried on. His mother became angry 
with him over the act and punished him by confining him to his 
room. Eventually, he was let out and ran to be consoled by a 
neighbor. This neighbor woman and another little girl in the 
neighborhood were Brudos’ only “friends.” Both were sickly. 
Eventually his little playmate died, and the neighbor woman 
became too sick to spend time with him. He felt that he could not 
trust women and wavered between depression and frustration. 
As he grew older he became more obsessed with women’s shoes 
and tried to steal them whenever he could. These episodes 
caused his mother to become increasingly punitive and to offer’ 
more love and attention to his older brother. Mrs. Brudos was 
rigid, strong, and controlling, and Brudos could never seem to 
win her affection. 
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At the age of 16, Brudos broke into a neighbor’s house and 
stole her underwear. He later offered to help her find it. Instead 
of doing so, when she arrived at his house he made her undress 
at knifepoint. He then took pictures of her and left. Following 
this incident, Brudos attempted to date normally but had no 
success due to his appearance and his awkwardness with girls. 
In 1956, however, he lured a 17-year-old girl into his car, beat 
her, and ordered her to strip off her clothes. As a result of this 
event, Brudos was committed to the Oregon State Hospital. 
Upon his release, he finished high school and joined the armed 
services. 

Brudos had trouble meeting women and distrusted women 
generally. Eventually, he married a woman 6 years younger 
than he after she had become pregnant by him. Following the 


birth of their daughter, Brudos insisted his wife allow him to 
take nude pictures of her and requested other more sexually 
bizarre acts from her. In the beginning his wife acquiesced, but 
eventually she rebelled. Brudos began to think that his wife did 
not love him, and to relieve his depression over this he started to 
steal underwear and shoes again. Brudos became more frus- 
trated when his wife refused to pose for him or have sex with 
him. Brudos’ assaults on women then increased and eventually 
be began to rape and finally killed one woman in 1968. Brudos 
continued to murder three other women before being caught by 
the police in 1969. Brudos not only killed his victims, he 
frequently amputated their breasts and took pictures of their 
nude bodies once they were dead. 
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Florida’s Sentencing Guidelines: 


Six Years Later 


By DAVID B. GRISWOLD, Ph.D. 
Associate Professor, Department of Criminal Justice, Florida Atlantic University 


LORIDA INSTITUTED sentencing guide- 

lines some 6 years ago in October 1983. 

Although these guidelines have been exam- 
ined previously (Griswold, 1985, 1987; Holton, 1987; 
Sundberg, 1983), the purpose of this article is to 
analyze changes in Florida’s sentencing guidelines 
as well as accompanying changes in gain-time laws 
in Florida. (Gain-time refers to reduction in the 
sentence imposed and is provided by correctional 
officials. The amount of gain-time determines the 
actual time served in prison.) It is necessary to 
scrutinize both changes in the sentencing guidelines 
and gain-time laws to gain insight into the poten- 
tial impact on patterns of actual punishment. 

The principal purpose of enacting Florida’s 
sentencing guidelines was to reduce unwarranted 
sentencing disparity, although it is questionable 
that this goal has been achieved (Griswold, 1987). 
A largely independent issue is the direction of 
changes in the guidelines since Florida law allows 
for annual modification of the guidelines. Have 
Florida’s sentencing guidelines become potentially 
more lenient or punitive? Rather than examine 
these changes in a vacuum, it is also useful to 
analyze changes in gain-time provisions since both 
sentences imposed and gain-time influence time 
actually served in prison. Further, changes in the 
sentencing guidelines (particularly if they are more 
punitive) may influence gain-time provisions because 
Florida is under Federal court order to reduce 
prison overcrowding. In other words, to the degree 
that Florida’s guidelines have become more puni- 
tive, it might also be necessary to increase 
gain-time to negate the effect of more lengthy 
imposed sentences. Although, in part, the guide- 
lines were based upon historical patterns of sen- 
tencing, the Sentencing Commission was under no 
compulsion to develop guidelines which followed 
this rationale (Griswold, 1985). Unfortunately, there 
was no consideration of the impact of Florida’s 
sentencing guidelines on the prison population when 
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the guidelines were enacted (and the same caveat 
applies to any modifications which have been made 
in the guidelines), and that is the reason why 
gain-time provisions should be studied as well. In 
contrast, Minnesota not only developed guidelines 
which would not increase the prison population, but 
modifications have been made to keep the prison 
population in check. (von Hirsch and Harahan, 
1981). 


Changes in Florida’s Sentencing Guidelines 
and Gain-Time Provisions 


Major changes in Florida’s sentencing guidelines 
and gain-time provisions are summarized in Tables 
1 and 2. Although these are not the only changes, 
they are the most important ones; minor changes 
such as clarification of wording have been ignored. 


TABLE 1. CHANGES IN FLORIDA’S SENTENCING 
GUIDELINES SINCE 1983 

Revisions Effective July 1, 1984 
1. Multiple Offenses - A separate guidelines scoresheet is to 
be prepared if there are multiple offenses with each 
offense at conviction scored as the primary offense and 
other offenses to be scored as additional offenses. The 
scoresheet which recommends the most severe sanction 
shall be used by the sentencing judge. This may result in 
recommending a more severe sanction than would have 

occurred prior to July 1, 1984. 
Juvenile Priors - The definition of juvenile priors was 
changed so that the 3-year time period beyond which 
juvenile convictions cannot be scored was altered from the 
date of conviction to the date of the commission of the new 
offense. Since it is possible to count more juvenile priors, 
this change has the potential to increase the severity of 
the recommended sentence. 
Probation or Community Control Violation - Sentences im- 
posed after revocation of probation or community control 
may be in the original cell (which is the way the guide- 
lines were prior to July 1, 1984) or may be increased to 
the next higher cell. This modification in the sentencing 
guidelines has the potential to increase the severity of the 
recommended sentence. 
Sexual Offenses - Points for the primary offense are in- 
creased by 20 percent which has the potential to increase 
the severity of the recommended sentence. 
Split Sentence - If the split sentence is a combination of 
-prison and probation, the prison sentence shall not be less 
than the guideline minimum or exceed the guideline maxi- 
mum. The total sentence shall not exceed that provided by 
general law. Previously, split sentences (probation plus 
prison) were limited to the maximum prison sentence. 
has the potential to increase the recommended 
prison sentence. 

Priors - In 1983, four or more priors were scored the 
same, but now the fifth and succeeding priors are given 
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additional points. This change has the potential to increase 
the recommended sentence. 


Revisions Effective October 1, 1986 


1. Certain Category 9 offenses (all other offenses) were 
changed to Category 1 offenses (murder and manslaughter) 
which may have the effect of increasing the severity of the 
recommended sentence. 

2. Prior Offenses - Scoring of prior, same category offenses is 
limited to felonies, although, in some cases, misdemeanors 
were being scored before this revision. This has the poten- 
tial to reduce the severity of recommended sentences. 

8. Alcohol-Related Offenses - This change will result in an 
additional 32 points per prior alcohol-related or drug-related 
traffic offense on a Category 1 offense involving the oper- 
ation of a motor vehicle while intoxicated. This has the 
potential to increase the severity of the recommended sen- 
tence. 

4. Probation Violation - Previously, probation violations were 
scored as additional offenses, but, under the revision, they 
are scored as priors. This has the potential to increase the 
severity of the recommended sentence. 

5. Split Sentence of Probation and Community Control - This 
would allow a sentence of probation to follow a sentence of 
community control. This revision has the potential to in- 
crease the severity of the recommended sentence. 


Revisions Effective October 1 1988 


1. Any person who falls in the first cell (any non-state prison 
sanction) may be sentenced to community control or prison 
for up to 22 months. This change has the potential to in- 
crease the severity of the recommended sentence. 

2. Habitual Offenders - For any offender who has been con- 
victed of two or more felonies within 5 years of the date of 
the last prior felony, the court may impose an extended sen- 
tence up to the statutory maximum. In the case of habitual 
violent felony offenders there may be minimum mandatory 
sentences - 15 years for first degree felonies, 10 years for 
second degree felonies, and‘ years for third degree felonies. 
These revisions have the potential to increase the severity 
of recommended sentences. 

3. Any offender who falls in the second cell or above may 
automatically be moved up or down one cell. 


Table 1 indicates that the sentencing guidelines 
have become more punitive since, with the excep- 
tion of one modification, all of the changes have the 
potential to increase sentences imposed (Holton, 
1987a). Ascertaining the impact of any particular 
change would be very difficult to determine, but the 
overall effect is likely to be more harsh sentences. 
Two changes made in 1988 may have the most dra- 
matic effects on sentences imposed, however. First, 
statutory changes provide for minimum mandatory 
sentences for offenders defined as habitual offend- 
ers. For first degree felons, the minimum mandato- 
ry sentence is 15 years, and the corresponding min- 
imum mandatory sentences are 10 years for second 
degree felons and 5 years for third degree felons. 
Since these are minimum mandatory sentences, 
gain-time provisions do not come into play until the 
minimum mandatory time is served, although 
inmates sentenced under habitual offender statutes 
may receive incentive gain-time. However, Leonard 
Holton, director of Florida’s Sentencing Commission, 


has indicated that one consequence of previously 
more restrictive habitual offender statutes in Florida 
has been to provide prosecutors with an additional 
plea bargaining tool because labeling a criminal as 
an habitual offender is discretionary. Whether the 
broader definition of habitual offenders will have 
this effect is moot. 

Equally important, offenders who fall in the first 
cells of the sentencing grids do not necessarily 
receive any non-prison sanction. Instead, judges 
may sentence such offenders to up to 22 months in 
prison. Since at least half of the offenders (in 1987 
it was 64 percent) fall in the first cell, this change 
obviously has the potential for sentencing a much 
greater proportion of offenders to prison. (However, 
it should be noted that probation violations could 
be moved from the first to the second cell as of 
1984, but it is unknown what proportion of proba- 
tion violators have been moved from the first to 
second cell.) 

Clearly then, modifications of Florida’s sentencing 
guidelines have been in the direction of greater 
punitiveness. Further, changes in the sentencing of 
habitual offenders and those offenders falling in the 
first cells may potentially have the greatest implica- 
tions for Florida’s prison population. In the future, 
a larger and larger proportion of Florida’s prison 
population may be comprised of habitual offenders 
while other offenders may receive shorter and 
shorter sentences to accommodate habitual offenders. 

Limited findings have a bearing on some of the 
issues already discussed. There is, in fact, some 
evidence that inmates are serving less time in 
prison. In 1982, 8 percent of the inmates released 
served less than 6 months while in 1987 the propor- 
tion was 44 percent (Office of the Auditor General, 
1988). Although there were no controls for offense 
or offender characteristics, this difference is substan- 
tial. Likewise, the percentage of time served in 
prison has been on the decline in Florida (Criminal 
Justice Estimating Conference, 1988). Although the 
proportion of time served has been considered for a 
relatively short period of time, it has declined 
consistently from 40.6 percent in January 1988 to 
36.5 percent in September 1988. At the same time, 
there has been a trend to incarcerate a larger and 
larger proportion of convicted felons (Criminal 
Justice Estimating Conference, 1988). In addition, 
while prison commitments have increased by 178 
percent from 1980 to 1987, the incarceration rate 
has remained nearly constant; probably the greatest 
reason for the increase in commitments is the 
greater number of drug offenders incarcerated 
(Justice Research Associates, Inc. and Evaluation 
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Systems Designs, Inc., 1988). Implications of these 
findings will be discussed later. 

From the beginning, Florida’s sentencing guide- 
lines have allowed relatively minor offenders to 
receive more severe sanctions than more serious 
offenders because of the disproportionate weight 
which can be placed on priors. (Priors refer to the 
offender’s criminal history; in the case of Florida, 
priors represent prior convictions.) For this reason, 
it can be argued that the guidelines are most 
consistent with an incapacitative approach (Gris- 
wold, 1985). Further, with the exception of one 
modification, changes in the scoring of priors have 
consistently been in the direction of greater and 
greater weight placed on priors as compared to the 
instant offense. For example, an offender convicted 
of a third degree felony who has an extensive 
criminal history can receive a much harsher sen- 
tence than a first degree felon with no priors. 

There are several reasons why the disproportion- 
ate weight placed on priors may be problematic. For 
one, there are numerous philosophical reasons for 
questioning the use of priors in meting out sen- 
tences (Durham, 1987). Likewise, the use of priors 
may create a self-fulfilling prophecy because those 
with priors may be most likely to be arrested, 
convicted, and receive a harsh sanction (Farrell and 
Swigert, 1978). 

Besides the disproportionate weighting of priors, 
other concerns are the decay of priors and whether 
their weightings should be open or closed. In the 
case of juvenile priors, they are counted for 3 years 
while adult priors are counted for 10 years. With 
adult priors, it is questionable that such remote 
behavior should be considered (Griswold, 1985). 

Initially, Florida had a cap of four priors. In other 
words, offenders who had four or more priors 
received the same scores, but since 1984 there has 
been no cap, so that all priors in excess of four are 
also counted. Although probably only a small 
proportion of offenders have five or more priors (in 
1987 it was 3.4 percent), this is consistent with 
other changes in the guidelines which have given 
criminal history increasing weight. Again, this most 
closely corresponds to an incapacitative approach 
rather than a just deserts model, for example, which 
would place a cap on priors (von Hirsch, 1981). 

Another consideration is the measurement of 
priors. A number of problems have been raised 
concerning the measurement of criminal history 
which call into question the reliability and validity 
of such measurerment (Search Group, 1985). In 
addition, there are measurement problems which are 
unique to Florida (Griswold, 1985). Because of the 
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influx of people into Florida, priors are not meas- 
ured in the same manner for all offenders which 
may put long-term residents at a disadvantage 
because priors can probably be measured most 
accurately for them. 

There are numerous problems, then, associated 
with priors which have been largely ignored in 
Florida. Perhaps most important is whether priors 
should receive the tremendous weight which they 
have been assigned. 

Equally dramatic are some of the changes in the 
gain-time provisions. Beginning in 1983 when the 
sentencing guidelines went into effect, changes in 
gain-time provisions have consistently been in the 
direction of reducing the proportion of time actually 
served (see table 2). For example, if inmates 
received the maximum gain-time for 1- and 5-year 
sentences in 1981 (assuming that the inmates were 
involved in institutional labor), the actual sentences 
would be slightly more than five months and almost 
27 months (excluding meritorious gain-time). 
However, if inmates received the maximum 
gain-time for the same sentences in 1988, then the 
sentences would be only about 2 months and 11 
months respectively. There would also be potential 
increases in gain-time for other sentence lengths. 


TABLE 2. CHANGES IN FLORIDA’S GAIN-TIME 
SINCE 1981 


1981 Revisions 


1. Gain-time for good conduct (Basic gain-time) 

- 3 days per month for the first and second years of 
sentence 

- 6 days per month for the third and fourth years of 
sentence 

- 9 days per month for the fifth and succeeding years of 
sentence 

2. Extra gain-time (Essentially incentive gain-time) - An in- 
mate who performs his assigned duties in a conscientious 
manner and against whom no disciplinary report has been 
filed in the past 6 months may receive 1 to 6 days of extra 

aga per month. 

ork gain-time - An inmate may receive on a monthly 
basis up to 1 day for each day of productive labor 
depending on diligence, quality and quantity of work, and 

~ skill required. 

4. Meritorious gain-time - An inmate who does some outstand- 
ing deed may receive 1 to 60 days of additional gain-time. 


1983 Revisions 


1. Basic gain-time - 10 days per month 

2. Incentive gain-time - For each month an inmate engages 
in positive activities, 20 days of incentive gain-time may 
be granted. 

3. Meritorious gain-time - An inmate who performs an out- 
standing deed may be granted 1 to 60 days meritorious 
gain-time. 

4. Emergency release - If the correctional system exceeds 98 
percent of capacity, the sentences of all inmates who are 
eligible to earn gain-time shall be reduced up to 30 days 
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of gain-time in 5 day increments until the inmate popula- - 
tion population is 97 percent of lawful capacity. 

- If there is still a state of emergency after applying the 
above provision, inmates serving sentences of 3 years or less 
who are within 6 months of release shall be given up to 60 
days of additional gain-time in 5 day increments. 


1987 Revisions 


1. Emergency release - Emergency release would go into effect 
if the prison population exceeded 99 percent of capacity 
until the population is 98 percent of lawful capacity. 

2. Other provisions are essentially the same. 


1988 Revisions 


1. Provisional credits (similar to emergency release) - When 
the prison population reaches 97.5 percent of lawful capacity 
up to 90 days of provisional credits can be granted to 
inmates who are receiving incentive gain-time. This also 
entails supervision which is similar to parole supervision 
which was not the case with the 1987 law. 

2. Other provisions are essentially the same. 


mplications from Changes in Florida’s Sen- 

tencing Guidelines and Gain-Time Provisions 

At least two changes are evident, then, since 
Florida’s sentencing guidelines have gone into effect. 
First, while the guidelines have potentially become 
more punitive, coterminously changes in gain-time 
can have the effect of reducing actual prison 
sentences. To what extent changes in the sentencing 
guidelines and gain-time provisions simply offset 
each other is uncertain, but the changes in the 
sentencing guidelines and gain-time provisions as 
well as limited evidence clearly support this conclu- 
sion. Therefore, more punitive sentences called for 
by the guidelines may be largely superfluous if 
changes in gain-time have had the consequence of 
reducing the proportion of time actually served. 

A second implication is that sentencing guidelines 
may have not necessarily curtailed sentencing 
discretion in Florida. Even though the discretion for 
sentences imposed may be more structured than it 
has been in the past, discretionary powers may 
have been increased among correctional officials. Al- 
though basic gain-time is automatically applied to 
nearly all sentences (an exception would be 
criminals defined as habitual offenders, for 
example), incentive gain-time is discretionary; while 
basic gain-time is 10 days per month, incentive 
gain-time is up to 20 days per month. The 
ramification is that discretion may have simply 
shifted from judges to correctional officials, but 
further research would be necessary to address this 
issue. 

Obviously, this was not the intent in adopting 
sentencing guidelines in Florida, but, given Florida’s 
prison overcrowding, this may be the only alterna- 
tive short of undertaking a massive prison construc- 
tion program. In the 1989 Florida legislative 

session, a proposal for the construction of nearly 
8,000 new prison beds was passed. Thus, while the 
Florida Sentencing Guidelines Commission may 
have satiated legislators and citizens by increasing 
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the sentences imposed, the proportions of sentences 
served as well as time served in prison appear to 
have been reduced because of prison capacity 
constraints and the necessity of early release 
credits. 

Equally problematic is that discretionary power 
in sentencing may have simply been shifted from 
judges to correctional officials, undermining the 
central purpose of Florida’s sentencing guidelines. 
In other words, discretion which may affect actual 
sentences may have simply been pushed forward to 
the corrections stage by the legislature. 


Conclusion 


As changes in Florida’s sentencing guidelines have 
called for more punitive sentences, correspondingly 
inmates may actually serve shorter and shorter 
sentences and also serve smaller proportions of their 
sentences than they did prior to the implementation 
of the guidelines. As already noted, discretion may 
have simply been shifted from the judiciary to 
correctional officials. To remedy this situation it 
might be necessary to modify the sentencing guide- 
lines so that the sentences imposed are closer to 
actual time served in prison. However, this might 
be politically unpopular because the mood of the 
public as well as legislators in Florida is towards 
more harsh sanctions. 

Limited evidence supports the view that increas- 
ingly punitive sentences are being imposed while 
the proportion of time served and actual sentences 
are declining. This conclusion is based upon the 
following findings: 

@ Compared to 1982 when 8 percent of the in- 
mates released served less than 6 months, the 
proportion in 1987 was 44 percent. 

@ Likewise, the percentage of time served has 
been on the decline from January to Septem- 
ber 1988. 


@ Commitments to prison have increased by 161 
percent from 1980 to 1987, while the incarcera- 
tion rate in Florida has remained nearly con- 
stant. 

e Also, a larger and larger proportion of convicted 
offenders have been sentenced to prison since 
Florida’s guidelines were enacted. 

A drawback to these findings is the absence of 
controls for either offender or offense characteristics 
and sentence lengths, but, nonetheless, all of the 
evidence is in the predicted direction. 

That Florida has also chosen to place greater and 
greater weight on criminal history and mandatory 
sentences for criminals defined as habitual offenders 
is the most recent and dramatic indication of this 
trend. A possible ramification is that in the future 
Florida’s prisons will be comprised of a greater and 
greater proportion of habitual offenders while other 
offenders (even serious ones) will serve less and 
less time in prison. Several issues have been raised 
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with regard to priors previously; it is paramount 
that Florida consider the —— of placing 
such great weight on criminal histo 

Another problem is that Florida ioe little truth 
in sentencing. The United States Sentencing Com- 
mission, for example, purposely devised sentencing 
guidelines so that actual sentences are close to 
imposed sentences because potential gain-time is 
minimized. Perhaps Florida should follow a similar 
path, although the public and legislators might view 
sentences imposed as es lenient. 

Still, at least this could have the effect of struc- 
turing ‘discretion to a greater extent because correc- 
tional officials would have less discretion in deter- 
mining actual time served. What is being suggested 
is that the original intent of reducing unwarranted 
discretion in sentencing may have been subverted 
by giving correctional officials tremendous discretion- 
ary power in applying gain-time provisions. 

The guidelines have become more and more 
discretionary as well. This is particularly evidenced 
by two changes in the 1988 sentencing guidelines. 
First, offenders falling in the first cells who previ- 
ously could have received any non-prison sanction 
may now be sentenced to up to 22 months in 
prison. Secondly, any offenders falling in the second 
cells or above may be raised or lowered by one cell 
without aggravating or mitigating the sentence. 
What effect these changes will have on actual 
patterns of sentencing is uncertain, but both of 
these modifications increase the discretionary power 
of judges. 
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- Reducing the Criminal Recidivism of 
Addicted Offenders 


By GARY FIELD, PH.D. 
Alcohol and Drug Services Manager, Oregon Department of Corrections 


on crime is profound. A 1974 Census 

Bureau study of 10,400 state prison 
inmates found that 39 percent of robberies, 47 
percent of burglaries, 53 percent of homicides, and 
61 percent of assaults were reported to be commit- 
ted under the influence of alcohol (Roizen and 
Schneberk, 1977). A survey of 13,700 state prison 
inmates in 1986 found that 35 percent of inmates 
admitted using drugs at the time of their crime and 
that 43 percent reported using drugs on a daily or 
nearly daily basis within the month prior to 
committing the crime that led to their incarcera- 
tion (Innes, 1988). According to a recent National 
Institute of Justice report on its Drug Use Fore- 
casting System, 73 percent of male arrestees in 11 
U.S. cities who voluntarily submitted urine sam- 
ples tested positive for drugs (Wish, 1988). Indi- 
viduals with established patterns of both drug 
abuse and criminality have been shown in studies 
in Baltimore and Los Angeles to have increases or 
reductions in criminality with corresponding in- 
creases or reductions in drug abuse (Gropper, 
1984). 

Effective treatment for addicted offenders can 
be part of the solution to the problems of reducing 
crime and turning offenders into productive citi- 
zens. The most effective treatment programs re- 
ported to date with addicted offenders have been 
intensive treatment programs of considerable du- 
ration that are designed as modified therapeutic 
communities. The Stay N’ Out program in New 
York (Wexler, Falkin, and Lipton, 1988) and the 
Cornerstone program in Oregon (Field, 1985) have 
both reported substantial reductions in crimi- 
nality by successfully treated inmates. 

This article presents a followup study on re- 
duction of criminal recidivism by inmates treated 
in the Cornerstone Program. It also presents 
methods for measuring changes in criminal activ- 
ity over time that may be helpful to other 
researchers. 


Program Description 


The Cornerstone Program has been described 
extensively elsewhere (Field, 1985). The program 
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is a 32-bed modified therapeutic community lo- 
cated on the grounds of Oregon State Hospital in 
Salem. Successful residents typically spend the 
last 10 to 12 months of their sentence in the 
program, are paroled directly from the program, 
and are provided with 6 months of aftercare/tran- 
sitional services while they are on parole. Corner- 
stone is coeducational, but most of the program 
participants (95 percent) are male. The following 
treatment principles summarize the program’s 
characteristics and style: 

1. Separating inmates from the general population. 
State prison inmate cultures are antithetical to the envir- 
onment that is needed for successful treatment. Inmate 
cultures value lying to authority, glamorizing drugs and 
crime, and an atmosphere of negativeness and nihilism. 
Hope for personal change has a difficult time surviving in 
this kind of context. The cultures of successful treatment 
programs center around peer support and pressure for 
personal change, rather than around an obsession with 
“fighting the system.” The social environment of treat- 
ment is as important as the information presented. 

2. Clearly understood rules and consequences. Inmates 
need to clearly understand what is not acceptable and 
what the consequences are for breaking rules. Inmates do 
better at managing themselves and learning new infor- 
mation or behaviors when clear limits are established and 
held to. 

3. Aclear system for earning freedom alittle at a time. It 
is important for addicted inmates to earn privileges for 
behavior that supports their recovery and to lose privileges 
when they begin to relapse into criminal thinking or the 
early stages of addictive behavior. By this process, sys- 
tematically managed, the inmates can best learn that they 
have control over their own lives. 

4. Formal participation by inmates in running the 
program. Inmates need to feel “ownership” in the program 
to fully invest themselves in it. Responsibility for self is a 
key treatment goal, and inmates need to be given as much 
responsibility as they can manage. 

5. Intensive treatment. Addicted inmates need a wide 
variety of treatment interventions as well as a full weekly 
schedule. Aside from these people needing habilitation or 
rehabilitation to a number of life skills, they do best when 
their days are fully structured and the demand level of 
what is expected of them is kept high. 

6. Treating addiction and criminality. Both of these 
problems exist in the drug dependent inmate. If both are 
not simultaneously addressed, the untreated one will 
consistently undermine the other. That is, a criminal 
lifestyle tends to yield alcohol/drug abuse, and alcohol/ 
drug abuse tends to yield a resurgence of criminal activity. 
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7. Transition and aftercare. Successful treatment needs 
to focus on helping the inmate prepare to return to the 
community. Community involvement should continu- 
ously expand during the course of treatment. Once paroled 
and relesed from residential treatment, parolees need 
continuing interventions to assure they are following their 
recovery plan. 


Program Population 


Table 1 below lists some of the critical demo- 
graphic characteristics of the Cornerstone popu- 
lation during this study. The data in table 1 are 
taken from the January 1984 population and are 
typical. The average number of adult felony con- 
victions, average total time incarcerated as an 
adult, and the average age of first substance abuse 
document the extreme chronicity of criminality 
and substance abuse on this group. i 


TABLE 1. CHARACTERISTICS OF THE CORNERSTONE 
TREATMENT POPULATION GIVEN IN GROUP MEANS 


Age 31.0 

Age first arrest 13.6 

No. of adult arrests 13.7 

No. of adult felony convictions 6.9 

Total time incarcerated as an adult 7 yrs., 7 mo. 

Age of first substance abuse 12.5 
Evaluation Design and Method 


This is a criminal recidivism study done retro- 
spectively using the Law Enforcement Data Sys- 
tem (LEDS), a computerized telecommunications 
and information system for Oregon law enforce- 
ment agencies that lists criminal activity for 
Oregon and accesses the Federal criminal justice 
data system. 

The 220 unduplicated program discharges from 
January 1, 1983, through December 31, 1985, were 
sorted into four experimental groups: Program 
graduates (Grads) (N=43); non-graduates who 
spent more than 6 months in the program (NG>6 
mo.) (N=43); non-graduates who spent more than 2, 
but less than 6 months in the program (NG 2-6 
mo.) (N=58); and non-graduates who spent be- 
tween 1 day and 2 months in the program (NG 0-2 
mo.) (N=65). Six of the potential NG 2-6 mo. group 
had to be eliminated from the study because four 
were deceased and two had failed to be released 
from prison since leaving the program. Five poten- 
tial NG 0-2 mo. group members had to be elimi- 
nated because they were in the program so short a 
time (less than 1 day) that adequate identifying 
information had not been collected by program 
staff. The remaining 209 subjects were distributed 


FEDERAL PROBATION 


December 1989 


throughout the four experimental groups as noted 
above. 

The dependent variables in this study were 
arrests, convictions, and prison incarcerations. 
Arrests were tabulated as “arrest events” as re- 
ported in LEDS. These “arrest events” may have 
included multiple arrest “counts” at the time of 
arrest. Similarly, convictions were tabulated on 


‘the basis of each “arrest event” and did not 


consider convictions on multiple “counts.” There- 
fore, only one tabulated conviction was possible 
for each “arrest event.” Arrests and convictions 
included all recorded arrests and convictions: mis- 
demeanors as well as felonies. County jail time 
actually spent (as opposed to suspended sentences) 
exceeding 6 months (more than 179 days) on a 
conviction was counted as equivalent to a state 
prison incarceration. County jail time of less than 
6 months actual duration, along with fines and 
probation, were considered as convictions without 
prison incarceration. 


In the first part of the study, absence of any 
arrests, convictions, and prison time for 3 years 
after the beginning of parole was compared across 
all four experimental groups. 


In the second part of the study, rates of arrest, 
conviction, and prison incarceration were com- 
pared across the groups for a “3-year” interval 
after parole and for two “3-year” intervals before 
incarceration for the offense that led them to the 
Cornerstone Program. The “3-year” intervals are 
actually “36-month at-risk intervals,” because 
each of these time periods included a complete 36 
months without incarceration time. So if, for ex- 
ample, after 12 months into an interval an indi- 
vidual was incarcerated for 4 months, the actual 
interval would be extended for 4 months (from 36 
to 40). This method creates a full 36-month “at- 
risk” time interval of study and is a more accurate 
measure of frequency of criminal activity. 


Two problems were encountered with the rate 
study. Some subjects had not spent sufficient time 
out of prison since entering treatment (at least 1 
year) to have achieved measurable rates of arrest, 
conviction, and incarceration ard had to be 
dropped from the second part of the study. Other 
subjects were too young to have had at least three 
complete years of non-incarcerated time since 
their 18th birthday. These people were also 
dropped from the second part of the study. Final 
numbers for the second part of the study were as 
follows: 
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43 of 43 - 100 percent 


37 of 43 - 86 percent (1 subject too young, 5 
had not been out of prison one full year post 
treatment) 


41 of 58-71 percent (5 too young, 12 not out of 
prison one full year post treatment) 


37 of 65 -57 percent (9 too young, 16 not out of 
prison one full year post treatment, 3 still on 
escape status) 


In each of the experimental groups, about 75 
percent of the subjects were old enough to have at 
least 6 years of “at risk” community time. These 
are the subjects that were used to gather the data 
for the 3- to 6-year pre-treatment interval. 


Results and Discussion 


Table 2 presents absence of arrests, convic- 
tions, and prison incarcerations for 3 years after 
parole for Cornerstone graduates (average stay of 
11 months), non-graduates who stayed in the 
program for more than 6 months (180 days), non- 
graduates who stayed 2-6 months (60 - 179 days), 
and non-graduates who stayed less than 60 days. 


TABLE 2. RATES OF AVOIDING ANY ARREST, 
CONVICTION, OR PRISON TIME FOR 3 YEARS AFTER 
PAROLE FOR CORNERSTONE PARTICIPANTS FROM 

1983 THROUGH 1985 


No No No 
Arrests Convic- Prison 
tions Time 


Program Graduates 51% 74% 


(Grads) (N=43) 


Non-Grads who completed 21% 
at least 6 months (NG>6 
mo.) (N=43) 


Non-Grads who completed 
2 through 5 months (NG 
2-6 mo.) (N=58) 


Non-Grads who left before 8% 
60 days (NG 0-2 mo.) (N=65) 


37% 


28% 37% 


12% 


11% 


The order of success as measured by no arrests, 
convictions, or prison incarcerations in table 2 
consistently favors time in treatment. Program 
graduates consistently do much better than the 
non-graduate groups, even though many gradu- 
ates continue to have some contact with the crimi- 
nal justice system. The two “partial treatment” 
groups (2 to 6 months and more than 6 months 
groups) show results that are similar to one an- 
other, but again consistently favor time in treat- 
ment. The less than 60 day group comes close to 
being a no-treatment comparison group. The poor 


results shown by this group without significant 
treatment are noteworthy. 

The consistent ordering of success rates and the 
constancy of relative success between the groups 
across arrest, conviction, and prison incarceration 
data suggest that any of these three dependent 
variables are an equally usable outcome measure. 

Because simple presence or absence of arrests, 
convictions, or prison incarceration over a lengthy 
time period hides much of the criminal activity 
that is occurring, it was decided to measure rates of 
each of these outcome variables. By comparing 
post treatment rates with pre-treatment rates, it 
was hoped that a clearer picture of the effects of 
intensive treatment would be gained. 

Figure 1 presents arrest rates for the four 
experimental groups over pre and post treatment 
3-year at risk intervals. Figures 2 and 3 present the 
same data for convictions and prison incarcera- 
tions. 

The data presented in all three figures are 
remarkably similar. In each case the four experi- 
mental groups are virtually identical at the pre- 
treatment intervals. In each case all four groups 
show accelerating criminal activity across the pre- 
treatment intervals. In each case the relatively 
untreated (NG 0-2 mo.) show a continuation of 
accelerating criminal activity following their brief 
exposure to intensive treatment. Finally, in each 
case the treated groups show a decrease in crimi- 
nal activity that correlates positively with time in 
treatment. As in the first part of the study, pro- 
gram graduates do significantly better than non- 
graduates. 

These results present a more thorough and 
graphic display of the effects of intensive treat- 
ment on reducing criminal recidivism among ad- 
dicted offenders than was possible from the data in 
table 2. 

This study has two obvious limitations. First, 
subject motivation for change is not controlled for 
across the experimental groups. Some of the posi- 
tive effects may have occurred because those in- 
mates who stayed in treatment were simply more 
motivated, rather than the results being due to 
specific treatment effects. There are two counter- 
balances to this study limitation. First, subject 
motivation at some point is always a part of 
successful treatment, and second, no motivational 
differences between the groups are apparent in the 
pre-treatment data in figures 1, 2, or 3. 

The secon limitation in this study occurred 
because the... »lexity and requirements of mea- 
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FIGURE 1. GROUP MEAN ARREST RATES OVER PRE AND POST TREATMENT 3-YEAR 
“AT RISK” INTERVALS 


NG 0-2 mo 
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FIGURE 2. GROUP MEAN CONVICTION RATES OVER PRE AND POST TREATMENT 
3-YEAR “AT RISK” INTERVALS 
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FIGURE 3. GROUP MEAN INCARCERATION RATES OVER PRE AND POST 
TREATMENT 3-YEAR “AT RISK” INTERVALS 


3.5 T NG 0-2 mo 
2.5 + 
NG 2-6 mo 
Mean 2+ 
Incarceration 
Rate per NG>6 mo 
Person Le 
ai 
Grads 
0.5 + 
0 + + 
3-6 yrs pre-Tx 0-3yrs pre-Tx 0-3 yrs post-Tx 


suring pre and post treatment arrest, conviction, 
and prison incarceration rates necessitated that 
significant numbers of subjects in some of the 
groups be dropped from part of the study. The 
question is what biasing factor occurred by dropp- 
ang those subjects from the second part of the 
study? That question cannot be answered with 
any certainty at this time. However, the subjects 
who were dropped from the non-graduate groups 
were dropped largely because they had recidivated 
at such arate that they had not yet achieved 12 full 
months of community time in the 3 to 5 years since 
their parole. These individuals, therefore, prob- 
ably represent the “worst cases” in the non- 
graduate groups and would likely push the arrest, 
conviction, and incarceration rates at post treat- 
ment even further apart, creating even more sepa- 
ration between the experimental groups. 


Conclusions 


The following conclusions are drawn from the 
results of this study. 

1. The Cornerstone Program continues to dem- 
onstrate a positive effect on decreasing the crimi- 
nal activity of program participants. 


2. Addicted offenders who receive little or no 
treatment show an accelerating pattern of crimi- 
nal activity over time. 

3. Time in treatment in an intensive treatment 
program for addicted offenders correlates posi- 
tively with measured decreases in criminal activ- 
ity. 

4. Many successfully treated addicted recidi- 
vist offenders continue to show at least some 
involvement with the criminal justice system ter 
treatment, even though their involvement is re- 
duced. 

5. Arrests, convictions, or prison incarcer- 
ations all seem to be approximately equally ac- 
curate measures of criminal activity. 
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Does the Future Work? 


rom time to time in these pages I have 
added my voice to the modest clamor for 
more effective use of community corrections 
to keep people out of prisons. ’'m afraid I’ve been 
disgracefully repetitious, but what can you do when 
movement is so slow and the need to change is so 
urgent? The fundamentals are obvious to all of us 
in this discouraging business, but let’s go over them 
once again as the groundwork for what I want to 
discuss in this issue. 
e Prison space is expensive and must not be 
squandered on people who don’t need to be there. 
e The people who need to be in prison are violent 
offenders serving the sentences prescribed in the 
law and set by judges or other competent authori- 
ties; certain offenders against public order and 
security such as drug traffickers and recidivist 
property offenders who require extended and 
secure control. I would add certain kinds of 
white-collar criminals who may present no special 
hazard to anyone’s lives and limbs, but the like 
of whom should he discouraged and community 
outrage fully expressed. 
e Intensive supervision of offenders on the streets 
is sufficiently burdensome to be credible as pun- 
ishment and sufficiently intrusive to offer protec- 
tion to the community. Although this should not 
be a primary consideration such programs, when 
properly administered, are much cheaper than 
any form of incarceration practiced in this coun- 


try. 

e Although conventional large caseload probation 
is the proper disposition for some offenders, it is 
not acceptable as control, punishment, or rehabili- 
tation for felonious property offenders, the folks 
we want to keep out of prison but who are sent 
there anyway in substantial numbers. 

I am far from alone in this line of reasoning. In 
one form or another, 31 states have adopted or are 
experimenting with intensive supervision. Their 
models differ enough so that it is hard to generalize 


‘There are some programs claiming intensification that require two 
contacts a month. Better than no contacts, I suppose, but hardly a rigorous 
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about them or even to arrive at a definition com- 
mon to all of them. One thing that is common to 
all, however, is the expectation, or the hope, that 
intensive supervision can reduce prison populations 
or at least retard their growth. However intensive 
these new programs may be—and some of them 
seem to have very modest claims to intensifica- 
tion’—-they are less expensive than building new 
prisons to house the avalanches of newly convicted 
persons that are swamping most of our states. It is 
not often that a state legislature is offered a plan 
for the improvement of any public service that will 
be cheaper than the system of the status quo. In 
corrections, benevolence, effectiveness, and economy 
coincide with pleasing frequency. I hope that 
intensive supervision will play an increasing part in 
the future of corrections. At this point we need to 
ask how well the future works and for whom. As we 
shall see, this segment of the future is unsettled 
and certainly a matter for vigorous argument. 


The Intensification of New Jersey Corrections 


In this contribution I want to consider the New 
Jersey Intensive Supervision Program, (hereafter, 
ISP), a much different model than the Georgia 
version, to which I have given some glowing notices 
in the past. It is a plan worth our attention because 
it intends to take felons out of prison rather than 
keeping them out in the first place, as in the 
Georgia model. I'll begin at the beginning, with an 
account of its inception and the original rationale. 

The idea began as a matter of simultaneous 
serendipity in the state Judicial Conference and the 
executive office of Governor Kean. The year was 
1982, a time when the ominous realities of the 
statistical projections on crime and conviction rates 
began to dawn on policy-makers. The judges were 
concerned that a lot of men and women were doing 
time when they might be doing something more 
useful in the communities from which they came. 
Was intensive supervision the answer? At the same 
time, Governor Kean’s people wondered whether the 
prospects for a population explosion in the state’s 
inadequate prisons—one of which is the oldest in 
the nation—could be moderated by alternatives to 
prison commitments. The legislature cooperated with 
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a planning appropriation, and by July 1982 ISP was 
on its way.” 
The goals of the program were and are ambitious: 


e To reduce the number of offenders serving state prison 
sentences by permitting them to be resentenced to an 


intermediate form of punishment. 

e To improve utilization of correctional resources by making 

available additional bed spaces for violent criminals. 

e To test whether correctional supervision of selected offenders 

in the community can be less costly and more effective than 

traditional prison sentences." 

ISP was and still is a complicated operation, 
loaded with precautions, highly selective of its par- 
ticipants, and exacting in the requirements imposed 
on the few who are chosen to participate. Like all 
other programs of this kind that I am aware of, 
from the first the managers have been sensitive to 
the hazards of public attack in the event of impru- 
dent decision-making by program managers or a 
headline offense by a participant.‘ 

Many are called but few are chosen. To be eligi- 
ble to participate, an offender must be serving time 
in a New Jersey prison, but not for homicide, rob- 
bery, or a sex offense, with at least 3 or 4 months 
of his or her sentence out of the way. Participation 
is voluntary: One has to file an application, but 
that’s only the beginning. Along with the applica- 
tion, there must be a case plan showing how one 
plans to improve oneself if accepted and exactly 
how that improvement is to be accomplished. Per- 
haps enrollment in night school to get a high school 
diploma. Perhaps Alcoholics Anonymous if one has 
a drinking problem. Maybe a steady job at legiti- 
mate employment. There must be a community 
sponsor, a reputable person with no criminal record 
and willing to take some responsibility for helping 
the participant get on his or her feet. Sometimes 
applicants can’t think of anyone in their acquain- 
tance who fills that bill, in which case the ISP staff 
will see what it can do. The sponsor will be the 
leader of a “network team,” assuming responsibility 
for helping the participant to achieve the goals of 
social restoration. Once the “team” is put together 
the ISP officer will meet with the team to explain 
the program, its objectives, the requirements ISP 


*For this account of the history and operations of ISP I am drawing on 
the August 1988 progress report, which is succinct but adequate on the 
essentials. 


"Ibid., p.2. 
‘Although the legislature authorized the program and continued its 
there was a substantial minority who voiced misgivings about the 
concept and the procedures for its execution. 
"This is not the only function of the resentencing panel. It receives and 


reviews reports from ISP officers and may discharge a participant from 
the program in advance of the scheduled date of program termination. 
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will impose, and the penalties the participant will 
face in the event of failure to live up to them. The 
next step is to notify the police, the prosecutor, the 
sentencing judge, and the victim that the process is 
under way and that this is the time for comments 
and recommendations. 

The paper work done, the case is presented to 
a screening board composed of an ISP administra- 
tor, an administrator from the Department of Cor- 
rections, and a member of a panel of six citizens 
chosen by the chief justice. The screening board will 
interview the applicant to determine “his sincerity 
and motivation to carry out his obligations.” About 
five percent of the applications are rejected at this 
point, sometimes because the applicants were 
reluctant to accept some requirement, sometimes 
because of untruthful statements in the application 
or at the hearing, and sometimes because of misbe- 
havior in prison. Finally, the application, with the 
endorsement of the screening board, goes to the 
resentencing panel of judges for a hearing. The 
panel has rejected 2.6 percent of the applications it 
has reviewed, usually because it thought that the 
offense was serious enough to require more caution 
in the control of the applicant.* 

While this is a cumbersome process to manage, 
with errors on the conservative side highly proba- 
ble, it assures that only the cream of the convict 
crop will be selected. This is where some obvious 
criticism of the program begins. I‘Il come to that 
presently. 

Since the program’s beginning, 7,649 applications 
have been received, of which only 1,247 (16.3 
percent) have been finally accepted. This is not 
reckless decision-making. If there is fault to be 
found, it is on the side of administrative timidity. 


Life on the Streets With ISP 


All these hurdles surmounted, a rigorous program 
confronts the chosen few. They have to be employed 
in full-time jobs; contribute at least 16 hours a 
month in community service work; abide by strict 
curfews; keep a diary of daily activities; record 
expenditures and income for comparison with 
ISP-approved budgets; pay off fines, restitution 
obligations, and child support; submit to frequent 
and irregular urine testing with the certain prospect 
of return to prison if the urine is “dirty”; accept 
daily contacts with ISP officers; and keep out of 
trouble with the police. Not surprising that a 
substantial number of applicants—about 10 per- 
cent—have second thoughts about the program and 
back out when they find out what’s required. 
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There is a heavy emphasis on surveillance. High 
electronic technology makes possible unseen checks 
on the participant’s whereabouts. Curfews run from 
6-10 p.m. to 6 a.m., depending on the participant’s 
status in the program. Most participants have 
problems with drugs. Urine is collected as often as 
three times a week, and everybody gets a test at an 
unscheduled time. We are told that about 13,000 
specimens are collected annually, with five or six 
percent turning up dirty. 

Caseload staff is selected from the probation 
officers volunteering for ISP duty. They are limited 
to caseloads of 20 and are paid 15 percent more 
than the civil service scale for regular officers. They 
work at home and submit dictation of their reports 
to their regional offices by telephone. Although their 
prospects for advancement in the system are not 
particularly bright, there has been little turnover so 
far. I have asked about indications of occupational 
fatigue; the answer is that so far there is no 
evidence that many of the staff are weary of the 
demanding services they are required to perform. 

Participants move from stage to stage in this 
system. The beginner’s stage lasts for 180 days, 
calling for at least 20 contacts a month, of which 12 
will be face-to-face in the participant’s home, and 
four must be curfew checks. The intermediate stage 
runs from 181 to 300 days and calls for some slight 
relaxation of contacts. More relaxation in the 
advanced stage, from day 300 to day 420, and 
finally a two-step senior stage, each step lasting a 
month, and surveillance limited to four contacts in 
step one, and, in special recognition of the trust 
that the participant has accumulated, the contacts 
go down to only three in step two. After that, the 
participant is eligible for graduation and is entitled 
to a certificate signed by the members of the 
resentencing panei and the ISP director. He or she 
is now on his own, liberated from surveillance and 
restrictions. 


How Well Does ISP Work? 


In November 1987 the Rutgers University Insti- 
tute for Criminological Research submitted a 215- 
page report of its evaluation of ISP, carried out by 
a team led by Professor Frank Pearson.’ The 
research began at the beginning: data were collected 


‘Frank S. Pearson, Final Report of Research on New Jersey’s Intensive 
Supervision Program. New Brunswick: Institute for Criminological 
Research, 1987. Available in photocopy. 


7An evidently insoluble problem with ISP programs. I noticed that in 
a caseioad limited to the city of Atlanta, an inordinate amount of driving 
was necessary to get through the evening’s calls. 
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from the time of the acceptance of the first partici- 
pant. The study was designed to assess the imple- 
mentation of each of the 10 components of ISP: 

1) Ali participants must serve “a few 
months” in prison. The study found that the 
minimum time served was 2 months; the median 
time was 3% months. 

2) Intake must be selective. Violence-prone 
felons were rigorously excluded. Most participants 
had been convicted of “small-time drug sales” (43 
percent) or burglary (23 percent). About two-thirds 
had had at least one prior felony conviction. About 
half had had two or more such convictions. Thirty 
percent had served at least one term of imprison- 
ment of more than 30 days. 

Ninety percent of the participants were male. 
Ethnic distribution was 58 percent white, 32 percent 
black, and 9 percent Hispanic. There were 57 
percent with drug problems and 29 percent were 
more alcoholic than they should be. 

The research concluded that “these percentages 
[were] about what we would expect to find in 
minimum security prisons in the United States as 
a whole.” 

3) The total active caseload should be in the 
range of 375 to 500 participants. At the time of 
the report the caseload was 411. As of the time of 
my conversation with the ISP director last October, 
there were 532 participants, the legislature having 
allowed for some expansion of the program. For the 
present, no further changes in the program’s size or 
procedures are expected. 

4) Intensive supervision contacts are speci- 
fied for each stage of the participant’s engage- 
ment in the program. Without presenting here 
details that would fill up too much space, the 
requirements were exceeded. Median contacts per 
month with beginners included 12 face-to-face 
interviews, 19 telephonic contacts, 10 curfew checks, 
and 4 urinalyses. Even those in the senior stages 
were seen more frequently than could be provided 
for in regular probation or parole. 

The demands of this workload on the ISP officer 
need some elaboration. Each officer is issued a 
beeper so that he or she can be reached by tele- 
phone 24 hours a day. With the number of actual 
contacts in the field at about 200 a month, not 
counting contacts with sponsors, police, and relatives 
of participants, the schedule will keep the officer 
moving fast to keep up with requirements. A lot of 
time—as much as 25 percent—goes to driving from 
place to place.’ In addition to caseload work, each 
officer will be doing the preparatory work on 
applications to be submitted to the screening board 
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and the resentencing panel. That takes about 25 
percent of the officer’s time. It’s at least a 50-hour 
week, including evenings and weekends. I am sure 
that if I were an officer, my wife would soon 
become quite impatient with ISP. Under these 
circumstances it is surprising that the annual 
resignation rate is only 12 percent of the staff. 
Reading this part of the evaluation, it seemed to me 
that it should not exceed mortal ingenuity to 
arrange for caseload coverage for officers’ absences 
by a supervisor or a surveillance officer, as provided 
for in the Georgia model of ISP. 

5) ISP failures will be subject to prompt 
revocation. In June 1987, when Pearson collected 
his data on this aspect of the program, he found 
that although 302 participants had graduated from 
ISP in the 4 years since its beginning, 274 had 
been returned to prison for violating the terms of 
participation. Allowing for the inherent difficulty of 
the analysis—it takes less time to violate than it 
does to graduate—Pearson estimated that about 40 
percent of a group of participants starting out 
together will be returned to prison. That’s the bad 
news. The good news, if we can call it that, is that 
the principal causes of violations are return to drug 
use and curfew violations—no new offenses. Clearly 
the ISP staff is alert to what’s going on and means 
business in enforcing the rules. It is on this phase 
of the study that further research should be done. 
What happens to the folks who are returned to 
prison under these circumstances? What kind of 
reception do they get from prison staff? What 
impact does this turn of events have upon their 
future conduct? 

6) Fines, fees, and payments of restitution 
and child support will be paid promptly. 
Payments on obligations were made as required. 
Pearson’s report does not provide us with specific 
data on this point. THe 1988 report provides a 
global picture: “Since 1985, $405,000 has been paid 
in restitution, $182,000 in child support, $344,000 
in fines, $63,000 to the Victim Crime Compensation 
Board, and $150,009 in cost of supervision 
payments.” Details on non-payments and the 
distribution of participants by amounts paid were 
omitted. I would have liked to know what propor- 


tion of participants’ monthly income went to these 


obligatory payments. 

7) Participants will be employed full-time. 
About 93 percent of the participants were employed 
full-time; about 3 percent were on part-time jobs. 
Pearson’s analysis shows that they earned a median 
annual income of about $10,000, contrasting with a 
median of about $5,000 for ordinary parolees. 


December 1989 


8) Participants will engage in at least 16 
hours a month of community service work. 
This requirement was met. In addition to services 
provided by individuals to municipalities, hospitals, 
and charitable organizations, ISP has engaged in 
long-term group projects for building renovations, 
maintenance of recreational sites, and assistance in 
government operations. These projects are a bargain 
for the agencies that receive them; participants get 
no pay but seem to get satisfaction. Unemployed 
participants serve extra hours in community service. 
Minor violators of ISP rules are also required to put 
in more time in community service. 

9) Participants will receive appropriate 
counseling. Pearson’s research found that over 95 
percent of the participants were attending Narcotics 
Anonymous, Alcoholics Anonymous, and counseling 
groups led by ISP officers and professional group 
therapists. 

10) Community sponsors and network sup- 
port will be an integral feature of ISP. All 
participants start out with sponsors and a network 
of support. How much good they accomplish is open 
to question. Pearson found no way to arrive at an 
objective evaluation of this feature of ISP. Discuss- 
ing the services of sponsors with ISP officers, it 
transpired that where the sponsor was a member 
of the participant’s family or a friend, a reliable 
support existed. Sponsors who had not been previ- 
ously acquainted with the participant often tended 
to lose interest. This is about what one might 
expect, judging from the experience of similar 
programs in other states. Whether it is worth 
continued emphasis in ISP is open to doubt. 

Three more features in the evaluation program 
call for review. 


e An Opinion Survey. A year after ISP got 
under way, Pearson and his associates interviewed 
a substantial number of people in the criminal 
justice system to see what they thought of the idea. 
A lot of judges, prosecutors, and defense attorneys 
had never heard of ISP. Even correctional and 
parole people were meagerly informed. Busy, busy 
people just don’t have time to keep up with the 
news. The survey included 22 prosecutors, 20 
judges, 14 public defenders, and 4 people in correc- 
tions and parole. Generally the prosecutors almost 
unanimously thought that ISP was much too 
lenient, the public defenders thought it was much 
too strict, and the judges thought it was about 
right. Pearson’s conclusion was that most of the 
respondents were satisfied with the program, some 
wanted a fundamental change, and too many knew 
very little about it. Unfortunately, no one has gotten 
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around to making a new survey of opinion once the 
program was well established, although this would 
not seem to be beyond the capability of an energetic 
and ambitious graduate student. I for one would be 
fascinated with a Gallup Poli of New Jersey citizens 
on the acceptability of ISP. 

e How Much Does ISP Save? Any study of 
correctional costs will run into arguments about 
what is compared to what, what costs must be 
counted and why, what costs must be disregarded, 
and whether the comparison group is properly 
chosen. In the interests of my readers’ patience, I'll 
pass over these issues, and report that Pearson 
found that each ISP participant cost the state about 
$13,000, including a median 109 days in prison at 
$59 a day, and 449 days in the community at $15 
a day. The comparison group of more or less similar 
offenders cost about $20,000, including a median of 
308 days in prison at $59 and 296 days on parole 
at $2 to $3. This resolves into a comfortable differ- 
ence of $7,000 in favor of ISP. Anybody who has 
worked on methods of calculating correctional costs 
can think of ways to poke holes into this compari- 
son. I don’t think it can be shown that ISP is more 
expensive than incarceration. 


@ Recidivism. The problem was to get a perfect- 
ly matched control group. As must always be the 
case, in correctional evaluation perfection should be 
sought but no one should expect its realization. 
Pearson matched a group of offenders serving 
ordinary terms of imprisonment (OTI) for crimes 
that might have made them eligible for ISP. To cut 
a probably endless argument short, he found that 
the ISP’s, after 2 years off the program, had an 
arrest rate, leading to conviction, of 12 percent, 
whereas the OTI’s had a rate of 23 percent. Eight 
percent of the ISP’s had felony convictions, com- 
pared to 14 percent of the OTI’s. Pearson conceded 
that some of the reduced recidivism might be due 
to the selective screening of ISP’s but maintained 
that ISP did not increase the rate of recidivism. 

So much for the evaluation. I thought it was 
reasonably thorough, considering that it covered the 
earliest years of the program, when uncertainties 
must have abounded, and the well-known halo effect, 
must have prevailed. We shall see that not everyone 
was so easily satisfied. 


Is ISP Worth the Trouble? 


Just as I was getting under way with this report, 
I received from the indefatigable Joan Petersilia a 


*Washington, DC: National Institute of Corrections, 1989, pp.1-48. 


RAND report on The Effectiveness of the New 
Intensive Supervision Programs, in which the piéce 
de résistance is a monograph by James M. Byrne, 
Arthur J. Lurigio, and Christopher Baird.’ This is 
a vigorously critical review of Pearson’s evaluation 
which comes to several sceptical conclusions: 
e The seven-step ISP eligibility ss... can best be 
Eom pian those wh 
e ...the ISP evaluation presents a better case for reform of 
legislation than it does for 
4 arth intensive supervision as a diversionary 
These objections are not to the point. I'll agree 
that a lot of people go to prison who should not be 
there at all. When I was involved in the classifica- 
tion of prisoners in California 30 years ago, we 
tried to keep 40 percent of the population in 
minimum custody forest camps, firefighting camps, 
and joints like the California Institution for Men. 
It seemed to me then, and it seems to me now, 
that if we could trust these fellows to be in unre- 
stricted custody, we ought to put them out on 
parole and save the state a great deal of money. 
That was a heresy not worth making a fuss about. 
The law and the courts put them in prison; we 
could save the state money by keeping them in 
minimum custody instead of behind bars and under 
the watchful eyes of correctional officers in the 
guard towers and on the gun-walks. In New Jersey 
the situation is comparable. The ISP’s were sent to 
prison and pulled out by the existence of the 
program. Byrne e¢ al. suspect that judges sent them 
to prison with the expectation that they'd be soon 
out on ISP where they wanted them. Presumably 
these judges had two other options: 1) to put them 
on straight probation and 2) to give them a split 
sentence of jail and probation. They chose not to do 
so but to put them in prison, perhaps allowing for 
a chance of ISP, but perhaps not. We cannot know. 
What is clear is that at its inception, the Judicial 
Council and Governor Kean saw ISP as a method 
of doing something about the population explosion. 
It is also clear that it isn’t a program that appeals 
to prosecutors and other hardliners. To me the 
experience of the last 6 years is a demonstration 
that intensive supervision works safely with a lot. 
of people who aren’t at all dangerous. It can and 
should be carried a good deal further. Eligibility for 
non-violent offenders should be enlarged consider- 
ably; perhaps all non-violent offenders should be 
offered the program unless there is a compelling 
reason to exclude them. A companion intensive 
supervision program should be developed to facili- 
tate parole for violent offenders. It is absurd to lay 
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out all these heavy-handed supervision practices for 
people who pose no great threat to the security of 
society but to let the real thugs out under the usual 
conditions of parole. 

In short, intensive supervision has been tested 
and found to be safe in two quite different states— 


Georgia and New Jersey. Academics may discourse 
forever about the niceties of evaluation, the possibil- 
ity that nets have been widened. What we need now 
is the administrative and legislative courage to get 
on with it. 


. 


Career Offender Provisions—What Prior 
Offenses Count? 


Introduction 


ABITUAL, REPEAT, or career offenders— 

call them what you will—everyone wants 

to lock them up and make sure they stay 
locked up. In the intensifying war on crime, new 
sentencing enhancement provisions for habitual 
offenders have burgeoned and existing provisions 
have been expanded. Not only have sentences for 
repeat offenders been lengthened, the scope of these 
provisions have been broadened to include enhanced 
punishment for prior drug offenses and some 
property crimes. Since these laws result in extreme- 
ly long sentences, offenders are highly motivated to 
challenge them. The almost yearly rounds of amend- 
ments to these provisions have fueled the litigation 
fires. 

Habitual offender provisions usually strive to 
impose certain and uniform punishment by estab- 
lishing mandatory minimum sentences and by 
relying on detailed lists of the type of prior conduct 
which will trigger the enhancement. The seriousness 
of the penalties throws the difficulties of assessing 
prior conduct into sharp relief and illustrates the 
major problems in considering prior convictions. 
Chief among these problems are whether the 
enhancement will be based on the prior offense of 
conviction or the prior real offense conduct, and 
whether the prior conviction will be presumed to be 
valid or the defendant will be permitted to chal- 
lenge the legality of the prior conviction before the 
enhancement can be imposed. 

The use of burglary as a prior offense triggering 
a sentence enhancement has been particularly 
troublesome because of the wide variation in state 
burglary statutes and the differing degrees of 
dangerousness these statutes sanction. There is a 
large body of case law defining burglary for pur- 
poses of the Armed Career Criminal Act, 18 U.S.C. 
§ 924(e), and several interesting cases concerning 
the consideration of burglary under the career 
offender provisions of the sentencing guidelines, 
sections 4B1.1 and 4B1.2. Since the definition of 
violent offense in section 4B1.2 of the sentencing 
guidelines was amended on November 1, 1989 to 
parallel the definition of violent offense in 18 U.S.C. 
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§ 924(e), I anticipate that the problems the 

courts have had in interpreting section 924(e) will 

begin to appear in guideline interpretation. 

Burglary as a Predicate Offense in the Armed Ca- 
reer Criminal Act 


Section 924(e) of title 18, United States Code, 
provides that a person who is in violation of 18 
U.S.C. § 922(g) and has three previous convictions 
for a violent felony or serious drug offense shall be 
imprisoned for a minimum of 15 years. Violent 
felony is defined at section 924(e)(2)(B) as: 

the term “violent felony” means any crime i le by 

imprisonment for a term exceeding one year...that— 

(i) has as an element the use, attempted use, or threatened 

use of ical force against the person of another; or 

(ii) is burglary, arson, or extortion, involves use of explosives, 

or otherwise involves conduct that presents a serious potential 

risk of physical injury to another. 

Burglary is not defined in the Armed Career 
Criminal Act, and this lack of a definition has 
resulted in a three-way split in the courts of 
appeals as to the meaning of burglary in this 
section. Two circuits, the Fifth in United States v. 
Leonard, 868 F.2d 1393 (1989), petition for cert. 
filed, No. 88-1885 (U.S. May 18, 1989), and the 
Eighth, in United States v. Portwood, 857 F.2d 1221 
(1988), cert. denied, U.S.___, 109 S. Ct. 2073 
(1989), have developed an easy to apply 
definition—any crime which a state denominates as 
“burglary” is burglary within the meaning of section 
924(e)(2)(B)(ii). This approach requires no inquiry 
into the exact elements of the offense, or into the 
particular behavior underlying the offender’s convic- 
tion. The court in Leonard observed that, while 
state laws on burglary vary, they are not entirely 
divergent, and that Congress favored an approach 
to a state offense that allows for administrative 
practicality over complete uniformity. 

Other courts have rejected this approach, claiming 
it leads to absurd results. In United States v. 
Chatman, 869 F.2d 525 (9th Cir. 1989), the defen- 
dant was arrested for breaking into an unoccupied 
car and found to be in possession of a firearm. He 
had three prior California convictions for auto 
burglary and was sentenced to 15 years as a felon 
in possession of a weapon pursuant to section 
924(e). After a review of the legislative history, two 
members of the panel found that Congress’ intent 
in section 924(e) was to punish criminals who would 
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be among the “worst and most deserving of being 
incarcerated.” 130 Cong. Rec. S. 1559 (daily ed. Feb. 
23, 1984) (statement of Senator Arlen Spector). 
Surely, the court reasoned, this section was meant 
to punish crimes more dangerous than theft from a 
locked car or shoplifting, both of which are punish- 
able as burglary under California law. The court 
used the presumption that an undefined offense in 
a statute should be given its common law meaning. 
The common law definition of burglary is breaking 
and entering of a dwelling house of another in the 
nighttime with intent to commit a felony. The court 
found that the California burglary statute did not 
meet this definition and, thus, that Chatman’s 
convictions for auto burglary could not be used to 
enhance his sentence pursuant to section 924(e). 

The prosecution argued that even if the state 
statute under which Chatman was convicted did not 
contain the elements of common law burglary, 
Chatman’s actual conduct constituted a serious risk 
of injury justifying the sentence enhancement. The 
court refused to look beyond the nature of the 
offense defined in the state statute to consider the 
offender’s actua! conduct and held that such an 
inquiry would require the sentencing court to 
unnecessarily conduct “ad hoc mini-trials” long after 
convictions had taken place. 

Dissenting, Judge O’Scannlain argued that since 
few states’ burglary provisions retain all of the 
elements of common law burglary, use of the 
common law definition would require the courts to 
investigate the factual circumstances of individual 
offenses. Moreover, Judge O’Scannlain observed that 
the common law definition of burglary is both 
esoteric and arcane, containing outdated limitations. 
He argued that Congress intended burglary to be 
accepted as individual states define it. Thus, a state 
could choose to dignify its citizens’ cars as highly as 
their homes. “[I]n California one’s car may indeed 
be more sacrosanct than one’s dwelling.” United 
States v. Chatman, supra, at 531 (O’Scannlain, J. 
dissenting). 

United States v. Headspeth, 852 F.2d 753 (4th 
Cir. 1988), also endorsed use of the common law 
definition of burglary. However, the question before 
the court in Headspeth was somewhat different than 
in Chatman, in that the prior offense was not 
labeled burglary but storehouse breaking and the 
issue was whether that offense contained the 
elements of burglary. 

A middle road between the broadening of the 
term burglary to any state law characterizing 
conduct as burglary and the narrowing of the 
offense to its outmoded common law definition has 
been taken by the Third, Sixth, Seventh, and Elev- 
enth Circuits. See United States v. Taylor, 882 F. 2d 
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1018 (6th Cir. 1989), reh’g denied Sept. 21, 1989; 
United States v. Palmer, 871 F.2d 1202 (8d Cir.), 
cert. denied, US. , 110 S.Ct. 233 (1989); 
United States v. Dombrowski, 877 F.2d 520 (7th 
Cir.), petition for cert. filed, No. 89-5282 (1989); 
United States v. Hill, 863 F.2d 1575 (11th Cir. 
1989). These decisions reviewed the legislative 
history of the Armed Criminal Amendment Act of 
1986 at great length and read it to mean that the 
definition of burglary contained in the Armed 
Career Criminal Act of 1984 was what was intended 
by the term burglary in the 1986 amendments. The 
1984 Act contained the following generic definition 
of burglary: 

any felony consisting of entering or remaining 

tiously within a building that is the property of another 

with intent to engage in conduct constituting a Federal or 

State offense. 
18 U.S.C. App. § 1202(c)(9) (1984), repealed by Pub. 
L. No. 99-308, § 104(b) (1986). The court in United 
States v. Taylor, supra, observed that this definition 
is “judicially manageable” and would uniformly 
punish offenders with a history of genuinely danger- 
ous crimes without regard to the vagaries of state 
labels. This approach, at the least, requires a review 
of the state statute to determine whether it contains 
the elements of the above definition of burglary. 


Career Offenders Under the Sentencing Guidelines 


Section 994(h) of title 28, United States Code, 
directs the Sentencing Commission to develop 
guidelines that assure a sentence at or near the 
maximum for defendants convicted of a crime of 
violence or serious drug offense who have two or 
more prior felony convictions for crimes of violence 
or serious drug offenses. In compliance with this 
provision, the Commission drafted the career 
offender guidelines at sections 4B1.1 and 4B1.2. 
Effective November 1, 1989" the definition of crime 
of violence was amended to provide as follows: 


The term “crime of violence” means any offense under 
federal or state law punishable by imprisonment for a 
term exceeding one year that— 

(i) has as an element the use, attempted use, or threat- 
ened use of physical force against the person of another, 


or 
(ii) is burglary of a dwelling, arson, or extortion, involves 
use of explosives, or otherwise involves conduct that 


presents a serious potential risk of physical injury to an- 
other. 


‘The question of what guidelines apply when a change in the guide- 
lines is disadvantageous to the offender is addressed in “Looking at the 
Law,” 51 Federal Probation 50 (December 1987). There I advise that 
application of the holding of Miller v. Florida, 482 U.S. 423 (1987), to 
Federal sentencing guidelines requires that if a guideline change is 
disadvantageous, then the guidelines in effect at the time of the offense 
apply. If the change in guidelines is neutral or to the defendant's 
advantage, then pursuant to 18 U.S.C. § 3553(aX4) the guidelines in 
effect at the time of sentencing apply. 


LOOKING AT THE LAW 65 


Application Note 2 to this section further elucidates 
the provision: 

“Crime of violence” includes murder, manslaughter, kidnap- 

ping, aggravated assault, forcible sex offenses, robbery, arson, 

extortion, extortionate extension of credit, and burglary of a 

dwelling. Other offenses are included where (A) that offense 

has as an element the use, attempted use, or threatened use 

of physical force against the person of another, or (B) the 

conduct set forth in the count of which the defendant was 

convicted involved use of explosives or, by its nature, pres- 

ented a serious potential risk of physical injury to another. 
Finally, the explanation of the amendment says 
that “t]he definition of crime of violence used in 
this amendment is derived from 18 U.S.C. § 
924(e).” Sentencing Guidelines, Appendix C, section 
268. 

This derivation of the definition of crime of vio- 
lence from section 924(e) potentially creates in the 
sentencing guidelines the same problems the circuit 
courts have found in defining burglary when con- 
struing section 924(e)(2)(B)(ii). Further complicating 
the matter, the Sentencing Commission has devi- 
ated from section 924(e)(2)(B)(ii) in that section 
4B1.2 limits burglary to burglary of a dwelling. 
This limit helps to define what the guidelines mean 
by “burglary” to a certain extent, but it still leaves 
open the issues outlined in the section 
924(e)(2)(B)(ii) discussion above as to whether the 
Commission means burglary as defined at common 
law—which is limited to dwellings and is further 
limited by such factors as time of day of the 
burglary—or refers to any state statute labeled 
“burglary of a dwelling.” The biggest question may 
be whether a court should look behind the elements 
of the state statute for burglary—whether it be 
common law type burglary statute or any state 
statute labeled burglary of a dwelling—to 
determine whether or not the facts of the individu- 
al case actually involve a residence. Such an 
inquiry, like any investigation into prior record, 
may be hampered by absence of factual material 
and poor state record keeping. 

There are two cases that illustrate this problem 
under the career offender guidelines in effect prior 
to November 1, 1989. The earlier creer offender 
guidelines defined “crime of violence” at section 
4B1.2(1) by cross reference to 18 U.S.C. § 16, pro- 
viding as follows: 


The term “crime of vic,ience” means -- 


(a) an offense that has as an element the use, attempted 
use, or threatened use of physical force against the per- 
son or property of another, or 

(b) any other offense that is a felony and that, by its nature, 
involves a substantial risk that physical force against the 
person or property of another may be used in the course 
of committing the offense. 


Application Note 1 to section 4B1.2 of the guide- 
lines provides that “conviction for burglary of a 


dwelling would be covered; conviction for burglary 
of other structures would not be covered.” In United 
States v. Flores, 875 F.2d 1110 (5th Cir 1989), the 
defendant argued that he should not be considered 
a career offender because there was insufficient 
evidence that his six prior convictions for burglary 
were burglaries of residences and that they were 
not “crimes of violence” as defined in 18 U.S.C. 
§ 16. The court found that it could not simply rely 
on the face of the conviction because there was no 
information in the indictment as to which of several 
sections of the state burglary statute Flores was 
convicted under. The court went behind the face of 
the conviction and based its ruling that there was 
sufficient evidence that the burglaries were of resi- 
dences on statements of the probation officer. The 
probation officer testified that he obtained the 
specifics of each conviction from the court clerks in 
three counties and Department of Corrections rec- 
ords. The court rejected arguments that such 
testimony was impermissible hearsay and further 
held that Flores had the burden of showing that the 
information was untrue. 

In United States v. Baskin, 886 F.2d 383 (D.C. 
Cir. 1989), the sentencing judge believed he was 
compelled to find the defendant was a career offen- 
der without consideration of the defendant’s claim 
that one of his prior convictions for robbery was not 
considered a crime of violence under the state stat- 
ute for that offense. The District of Columbia Cir- 
cuit held that the district judge could look behind 
the conviction: 

A sentencing judge retains discretion to examine the facts of 

a predicate crime to determine whether it was a crime of 

violence notwithstanding the Commentary to the guidelines 

predetermined list of crimes which it considers to be crime of 
violence .... it may be —— as provided by the guide- 
lines, for a district judge to depart from the guidelines’ statu- 


tory definition of a particular crime depending on the facts of 
the case. 


Id at 388-389. 

In the guideline cases, it appears sentencing 
courts may be more willing to look at an individual 
offender’s actual prior behavior to determine wheth- 
er an enhancement will apply than in the section 
924(e) cases, which, in struggling to define burglary, 
all strive to avoid such time-consuming investi- 
gations. In looking at individual facts behind the 
elements of the offense of conviction to determine 
an enhancement, the sentencing judge may appear 
to increase the fairness of the inquiry and thus 
ensure that only actual serious prior criminal 
behavior will be punished by a long prison term. 
The problem with this is not only that it is time- 
consuming, but that it is sometimes impossible 
because the information is unavailable. The unavail- 
ability of information on prior record reintroduces 
unfairness. However, the use of every prior convic- 


y 
i 


66 FEDERAL PROBATION 


tion on the basis of its state label may be equally 
unfair in enhancing punishment for defendants who 
actually do not have violent prior records. 

As an interesting (and rather ironic) footnote, 
observe that the offense that triggers a section 
924(e) enhancement, possession of a firearm by a 
felon in violation of 18 U.S.C. § 922(g), neither 
triggers the career offender guideline nor is a 
predicate offense for this enhancement. Possession 
of a weapon does not appear to meet the definition 
of crime of violence in section 4B1.2 in that it is 
not listed in Application Note 2, which sets out the 
most common offenses the Commission believes 
meet this definition. | 

Similarly, mere possession of drugs is neither a 
triggering offense for the career criminal guideline 
nor a predicate offense. “Controlled substance 
offense” is defined at section 4B1.2(2) as: 

.. an offense under a federal or state law prohibiting the 

manufacture, import, export or distribution of a controlled 

substance (or a counterfeit substance ) or the possession of a 


controlled substance (or a counterfeit substance) with intent 
to manufacture, import, export, or distribute. 


Mere possession of drugs does not meet this defini- 
tion. 

Finally, a word about the two level adjustment 
for acceptance of responsibility under section 3E1.1 
as it applies to the career offender guidelines. 
Effective November 1, 1989, the Sentencing Com- 
mission amended section 4B1.1 to provide that the 
offense level for a career offender can be decreased 
for acceptance of responsibility. Prior to this amend- 
ment several circuits had held that the Commission 
did not intend the acceptance of responsibility 
adjustment to apply to career offenders. See United 
States v. Alves, 873 F.2d 495 (1st Cir. 1989); United 
States v. Huff, 873 F.2d 709 (3d Cir. 1989); United 
States v. Reyes, 881 F.2d 155 (5th Cir. 1989). Since 
the November 1, 1989 amendment makes a change 
in the guidelines which is favorable to offenders, 
offenders may seek to have the court reduce their 
terms of imprisonment pursuant to 18 U.S.C. 
§ 3582(c)(2). 


Update on the Bail Reform Act of 1984 


“Looking at the Law,” 53 Federal Probation 63 
(September 1989), considered the question of 
whether a conviction for failure to appear under 18 
U.S.C. § 3146 triggers the sentence enhancement of 
18 U.S.C. § 3147 for an offense committed while on 
pretrial release. In the absence of any case law on 
the point, that article suggested that Congress 
probably did not intend a sentencing enhancement 
for every failure to appear. There is now a pub- 
lished case, United States v. Lofton, 716 F. Supp. 
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483 (W.D. Wash. 1989), which addresses this issue. 
In Lofton the court relied on the principle of 
statutory construction that a more specific 
statute—in this instance the penalty provision in 
section 3146—should be given precedence over the 
more general penalties—here the general enhance- 
ment of section 3147 for any offense committed 
while on release. The court also looked to a Su- 
preme Court holding that punishments should not 
be multiplied without a clear and definite legislative 
directive. The court in Lofton found no clear legisla- 
tive directive that sentences for failure to appear 
should be automatically enhanced. Instead, the court 
found the impact of section 3147 on section 3146 to 
be ambiguous. Thus, the role of lenity foreclosed the 
imposition of the section 3147 enhancement. 

If section 3147 is not intended to enhance the 
punishment of failure to appear, which offenses does 
it cover? Youngworth v. United States, 714 F. Supp. 
786 (W.D.N.C. 1989) limited the term “offense” 
subject to the enhancement provision of section 3147 
to Federal offenses. Youngsworth was charged with 
distribution of heroin and released on bail upon the 
condition that he not commit a new Federal, state, 
or local crime. While on pretrial release, he was 
arrested and convicted of a state offense. At sen- 
tencing for the drug offense, the prosecution argued 
that the penalty should be enhanced under section 
3147 because of the state conviction. The court held 
that only a Federal offense can trigger the sentenc- 
ing enhancement of section 3147. This decision was 
based on 18 U.S.C. § 3156(a)(2) which defines 
“offenses,” for purposes of the Bail Reform Act of 
1984, as violations of an Act of Congress triable in 
a court established by an Act of Congress. Thus, 
while Youngworth’s new offense was a violation of 
the conditions of his release, it was not a violation 
punishable by the penalties set forth in section 
3147. 

Youngworth also provided guidance on the issue 
of which sentence is enhanced by section 3147—the 
original offense or the offense committed while on 
pretrial release. The court found four reasons why 
the enhancement should be applied to the sentence 
for the offense committed while on release: 1) the 
plain language of section 3147; 2) judicial precedent 
in applying the sentence enhancement; 3) practical 
considerations, such as the impossibility of enhanc- 
ing a sentence on the original charge where there 
was an acquittal, or where sentence on the original 
charge was imposed prior to conviction of the 
offense committed while on pretrial release; and 4) 
the congressional purpose of section 3147 to deter 
pretrial releasees from committing new offenses by 
enhancing the punishment for any new offense. 


JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Booth v. Maryland and the Individual Ven- 
geance Rationale for Criminal Punishment,” by 
Paul Boudreau (Spring 1989). The author of this 
article has undertaken for analysis the enormously 
complex issue of criminal sentencing. Fearlessly, he 
plunges into the most profound philosophies sur- 
rounding punishment and unhesitatingly challenges 
the pundits behind the Supreme Court decision in 
Booth v. Maryland. Despite the intellectual entan- 
glements involved, he manages to present a lucid 
and provocative discussion. However, one might be 
jolted by some of his sweeping assertions. It is not 
that the assertions are false but they do reflect the 
difference between a lawyer who proceeds from 
reasonable notice and a social scientist who proceeds 
from empirical measurement. In any case, the 
subject involves such fundamental elements of 
human interaction that the thinking required is 
more philosophical than anything else. The search 
here is for justification of applied punishment, and 
anyone who has a hand in sentencing will probably 
derive an unusual benefit from the cerebral exercise 
offered. 

The Booth v. Maryland case involved jury sentenc- 
ing for a particularly grisly double-murder. Mary- 
land law required a victim impact statement (VIS) 
to be filed by the State Division of Parole and 
Probation. The VIS included very emotional state- 
ments by the victims’ son, daughter, and grand- 
daughter. It contained assessments of the defendant 
and impressions that relatives had of the crime 
itself. The State courts upheld the admissibility of 
the VIS in a capital punishment case but in a split 
decision the U.S. Supreme Court held the VIS to be 
inadmissible. 

The Supreme Court majority opinion written by 
Justice Powell held that, in a capital sentencing 
hearing, focus must be on the circumstances of the 
crime and on the blameworthiness of the defendant. 
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The VIS focus, however, “is not on the defendant, 
but on the character and reputation of the victim 
and the effect on his family.” This decision spawns 
a number of riddles, most of them of a philosophical 
nature. For the author, the decision raises bedrock 
issues as to what punishment is about. He uses, but 
not entirely, a utilitarian yardstick for probing the 
traditional goals of sentencing: retribution; rehabili- 
tation; deterrence; and incapacitation. He concen- 
trates on retribution as the vehicle for estimating 
the Booth decision. 

Unlike the other goals of sentencing, it is difficult 
to consider retribution in utilitarian terms. In 
dissecting retribution, the author speaks of social 
retribution as vengeance by society for a crime 
committed against society. More important to his 
arguments, he also speaks of retribution as aggre- 
gated individual vengeance which is different from 
social retribution and can be given a utilitarian 
cast. “Individual vengeance, as defined here, is an 
individual’s desire to punish a criminal because the 
individual gains satisfaction from seeing or knowing 
that the person receives punishment.” On the other 
hand, social retribution suggests moral vengeance 
with implied reference to some sort of natural law 
and with some similarity and significance to deter- 
rence. The article makes reference to Immanuel 
Kant who stated that “even if all members of a 
civilization dispersed, leaving one condemned 
murderer to inhabit the old nation, that person still 
deserved to die.” 

The Supreme Court, in rejecting the views of 
victims in capital punishment cases, considered such 
views to be extrinsic io blameworthiness. Victim 
impact statements would cause sentences to vary for 
reasons irrelevant to the defendant. Factors such as 
whether the victim had caring relatives, whether 
relatives were articulate in reporting their hurt, etc. 
would impermissibly affect sentencing. All other 
things being equal, a vagrant victim would induce 
a lesser sentence than a victim having loving and 
outspoken friends, relatives, and associates. 

To justify using victim impact statements, and in 
opposition to the majority view on the Supreme 
Court, the author suggests approaching the issue of 
criminal punishment from the utilitarian stance of 
aggregated individual vengeance rather than from 
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a stance of social retribution. “Once we accept as a 
rationale for punishment the satisfaction gained by 
individuals from knowing that violent criminals 
receive punishment, we can consider more clearly 
the case for what Justice Scalia in Booth called 
‘victims’ rights.’ ” The author would not allow the 
family in a murder case to dictate terms but feels 
that it may be desirable “to consider the anguish of 
the family and the satisfaction and sense of justice 
they would receive from a stiff sentence.” 


“Hit Them Where It Hurts: RICO Criminai 
Forfeitures and White Collar Crime,” by Karla 
R. Spaulding (Spring 1989). As this Naiion 
struggles through the seemingly refractory probiem 
of crime, with manifestations ranging from interna- 
tional drug cartels to the purveyance of pornogra- 
phy, severe incursions on our liberties are put at 
stake. That would appear to be the way of things: 
We sacrifice or bend certain personal freedoms in 
order to preserve some degree of freedom from 
crime. Thus, we are seeing a growing number of 
exceptions being made to constitutional and ethical 
principles having to do with privacy, search and 
seizure, cruel and unusual punishment, etc. Increas- 
ingly prominent among the dubious devices Leing 
artfully applied to combat crime is criminal forfei- 
ture. 

Presumably in reaction to the despotic practices 
of the former master, England, the First Congress 
of the United States, in 1790, abolished corruption 
of blood and forfeiture of estate attendant to 
conviction of a crime. Under the common law, there 
were two concepts of forfeiture, in personam and in 
rem. Under the first concept, a felon forfeited his 
“goods and chattels” to the crown as a result of his 
conviction. Under the second concept, offending 
objects were forfeited if they were used in violation 
of laws, notably customs and revenue laws. The 
1790 law prohibiting forfeiture of estate did not 
affect in rem forfeitures. Thus, seizure of property 
used in the commission of crimes (e.g., confiscation 
of ships used for smuggling or slave running) has 
long been practiced in this country. The RICO Act 
(Racketeer Influenced and Corrupt Organizations 
Act) passed by the 91st Congress in 1970 was the 
first statute to provide for in personam forfeiture 
since 1790. 

This massive article (609 footnotes) traces the 
historical evolution of the RICO forfeiture provisions 
through the 1984 and 1986 amendments. It reviews 
the important court cases surrounding the RICO Act 
and well describes the Aci’s far reaching conse- 
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quences. It shows how RICO is being used in 
inventive ways to the consternation of several 
interest groups including lawyers (who are often 
deprived of fees when clients’ monetary resources 
are restrained or forfeited). 

The original driving idea of RICO was to hit 
white collar criminals where it hurts by depriving 
them of any economic benefit from their criminal 
enterprise. Organized crime elements like the mafia 
and the cosa nostra were the main targets. RICO 
now operates to deprive both accused (pending 
conviction) and convicted criminals of properties 
which have, in almost any way, been obtained, 
sustained, or tainted by a criminal enterprise. 
Virtually all that needs to be established is some 
connection of the property to a criminal enterprise. 
RICO has been extended to civil cases and has 
entered fields probably not anticipated at the 
beginning, such es the securities field. The hydra- 
headed growth of RICO has created many complica- 
tions including third party interests, right to counsel 
(the restraint of assets prior to conviction can leave 
a defendant without means to hire a suitable 
lawyer), and knowing where to draw the line on 
assets subject to forfeiture. 

In a case upholding RICO’s enormous reach, the 
Eleventh Circuit Appeals Court stated that it was 
not perturbed by the following hypothetical situation 
presented to it: 

A drug dealer has a drug-generated $100 bill. He asks a 

cohort to exchange the $100 bill for five $20 bills. According 

to the government’s argument, both the $100 bill in the 
cohort’s hands and the five $20 bills in the dealer’s hands 
are “proceeds” subject to forfeiture. Although only $100 was 


drug-generated, $200 are now forfeitable. If the cohort goes 


to a second cohort and changes the $100 bill for ten $10 bills, 
$300 is now forfeitable... 


In another example, if an employee bought a job 
from an employment agency with money earned 
from a single illegal drug transaction, his salary 
from the legitimate job, let’s say over a 3-year 
period, could be subject to forfeiture. In still another 
hypothetical example, a grocer, who unwittingly 
accepts payment for groceries from a person who 
used money earned as a pimp, could have the 
grocery payment forfeited or at least would have to 
go through hearing procedures to retain the money 
payment. As might be expected, a good deal of 
litigation resulted from the restraining of defen- 
dants’ assets which are needed to pay lawyer fees. 
On June 22, 1989, the Supreme Court held “that 
attorney’s fees are not exempt from forfeiture or 
from pre-trial restraining orders.” Whew! Stay 
tuned. 


REVIEWS OF PROFESSIONAL PERIODICALS 69 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by VERNON FOX 


“Killing with Guns in the USA and Canada 
1977-1983: Further Evidence for the Effective- 
ness of Gun Control,” by Catherine F. Sproule 
and Deborah J. Kennett (July 1989). The 
incidence of killings by handguns, firearms other 
than handguns, and nonshooting methods was 
compared for the United States and Canada for the 
years 1977 to 1983. Gun control is more rigorous 
and pervasive in Canada than in the United States. 
The hypothesis was that the rate of killings by guns 
would be lower in Canada than in the United 
States and that the difference between the two 
countries’ killing rates would be greater for handgun 
killings than for those committed by other firearms. 
The Canadian data for homicides were derived from 
Statistics Canada published by the Canadian Centre 
for Justice Statistics. The data for the United 
States were derived from the 107th edition of the 
Statistical Abstracts of the United States, 1987. 

The average American murder rate was signifi- 
cantly higher than the average Canadian homicide 
rate. In strong support of the hypothesis of this 
study, Canadians kill less with firearms than 
Americans do, and the difference between the two 
countries is greater for handguns than for other 
firearms and by nonshooting methods. The findings 
refute the claims of gun control opponents that 
“people kill, guns don’t” because it has become 
apparent that in a society with a higher killing 
rate, the method is less important than the killing 
itself. Gun control induces the killer to find other 
methods, which accounts for the higher rate of 
homicides in America in all categories, including 
nonshooting methods. Because gun ownership is 
inversely related to individuals’ confidence in the 
police and justice system, the important role cf 
Canada’s gun control and the collective security 
provided by that society must be stressed and more 
widely recognized. 

“Les réglements de comptes au Québec et les 
méchanismes de la dissuasion endogéne,” by 
Gilbert Cordeau (July 1989). The effect of penal 
sactions has been the focus of many studies of 
deterrence of criminal behavior. Many of these 
studies concentrate on the severity, the certainty, 
and the speedy application of these sanctions. 


Another factor, however, that seems to have been 
partially overlooked is the effect criminal behavior 
has on the offenders’ associates and their responses 
to that criminal behavior. The risks that offenders 
encounter are also endogenous and originate in the 
criminal milieu itself, or the “zones d’ombre” (areas 
of shade or darkness) with other criminals. When 
committing crime, the offender must recognized the 
costs and compare them with the gains in the 
attitudes and responses of other criminals. 

In this study, the author analyzes the 531 gang- 
land-style killings that took place in Quebec be- 
tween 1970 and 1986. There is a considerable risk 
incurred by offenders of being killed by other 
criminals as a result of conflicts arising from their 
criminal activities. This is reminiscent, of course, of 
the gangland activities that have occurred and are 
still occurring in many large cities in the United 
States. This study is divided into two parts, (1) the 
risks involved from their victims and other delin- 
quents and (2) the effects of the dissuasion provided 
by the penal system. Founded in 1953, Allo Police 
provides information about homicides along with 
other information normally found in a police journal. 
The information for 1970 through 1986 lists 444 
incidents that produced 531 homicide victims. Of the 
victims, 97.6 percent had no money and were 
indigent and 90.2 percent had had previous records 
and court appearances. Drug use and drug traffic 
were frequent in this group. The section on the 
effects of the dissuasion includes consideration of 
the endogenous factors in the criminal milieu itself, 
and the exogenous effects of arrest and the penal 
system. Both impact on the offender and the 
prospective offender. The endogenous sanctions 
within the group seem to have greater effect on 
individuals than do the exogenous sanctions in the 
penal system. The endogenous sanctions have a 
“moral” component not included in the exogenous 
sanctions, so are more effective on most individuals 
raised in socialized groups. Each arrest and disposi- 
tion has an effect on the perceptions of a small 
number of potential criminals, but foes unnoticed 
by many others. An increase of true effectiveness of 
the system results in a corresponding increase of 
offenders’ perception, so some more may be deterred. 
Sanctions are perceived as more severe the more 
they threaten the offender’s life. Actions that 
disturb interpersonal relationships are particularly 
disruptive. Individuals who have been actively 
involved in crime in the past have lower perceptions 
of certainty and severity in the present. For some 
individuals, getting away with offenses increases the 
perceived certainty of being caught through the 
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development of a rough notion that one’s luck is 
running out and the risk becomes greater as time 
passes. It is apparent that self-perception and the 
effect of one’s social milieu and group of associates 
that form the endogenous form the most effective 
dissuasion from criminal behavior. 


“Social Economy and Arson in Nova Scotia,” 
by John L. McMullan and Peter D. Swan (July 
1989). This article provides a brief history of arson 
as a criminal law offense and its relation to proper- 
ty in the Canadian context, an examination of the 
social and legal processes that underpin a moral 
toleration of arson and contribute to an absence of 
censure and deterrence, and some concluding 
conjectures about the class patterning of arson in 
Nova Scotia. Arson was the first common law 
offense which dealt with damaging property. As 
originally conceived, however, it was not intended 
to protect property. Rather, it was intended to 
protect people from being injured or killed in the 
malicious burning of dwellings. By the early 16th 
century, the law of arson began to undergo change 
from protection of people to protection of property. 
Most legal changes became oriented to the protec- 
tion of the interests of the propertied classes and to 
control the resistance of the laboring poor classes in 
cities and rural areas. Arson then became defined 
as an interclass crime in which the activity of one 
class was directed against the property of another 
class. The contemporary law relating to arson in 
Canada is contained within the Criminal Code 
concerned with “Wilful and Forbidden Acts in 
Respect of Certain Property,” which reinforces the 
contention that arson now remains a crime con- 
cerned with the protection of property. 

The numbers of police reported arsons in Nova 
Scotia between 1970 and 1983 show significant 
increase from 1974 until 1985. According to Crime 
Statistics, 4,421 arson offenses were reported in 
1970 through 1983. The fire marshall’s statistics 
reported 3,530 arsons in the same period. The 
monetary losses by arson have increased steadily 
during this period. While there were some suspected 
arsons in public buildings, by far the greatest 
number were in commercial and industrial sectors. 
Warehouses, apartment buildings, stores, business 
complexes, and retail outlets were burned most 
frequently. The periods of high arson correspond to 
the periods in which the regional economy went 
through crises characterized by high interest rates, 
chronic unemployment, and high business failures. 
Most experts attribute the majority of arson fires to 
economic motives. According to one provincial 
official, “A weak economic climate means that more 
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people will burn for profit.” Before a mortgage goes 
unpaid and property may be repossessed, many 
arsons occur, including dwellings, fishing vessels, 
retail outlets, and other properties. Economic factors 
have to be seen in the light of social and legal 
contexts, the main effect of which is the perception 
that arson is tolerated in certain circumstances and 
is a crime for which there is little detection, appre- 
hension, or punishment. Whether for reasons of fear, 
distrust, or sympathy, there does seem to be a 
widespread ambivalence about arson as a crime. 
Arson is frequently seen as a victimless crime most 
frequently paid for by rich insurance companies 
possessing immense capital. The propensity to 
commit arson is clearly affected by the rhythms of 
the economy, both local and global, and is supported 
by an enduring moral economy that tolerates the 
practice and neutralizes the law. The social economy 
analysis of arson in Nova Scotia points to ideological 
incommensurability in the criminal definition of 
arson as a form of social censure. Most arsons are 
linked to rational economic plans where persons 
burn their own property with the intention of 
having insurance policies cover costs or increase 
profits. Arson in Nova Scotia has taken on an 
important intraclass dimension. Arson has become 
a part of the way the economic system survives and 
has deep roots and a future as assured as Nova 
Scotia’s continued underdevelopment, dependence, 
and de-industrialization. 


“The Impact of Age on Crime Victimization 
Rates,” by Holly Johnson and Gary Lazarus 
(July 1989). Research has shown that different 
subgroups contribute disproportionately to the crime 
rate. As these groups increase as a proportion of the 
population, the crime rate is expected to also 
increase. To control for this factor researchers will 
commonly express crime rates in terms of units or 
a certain group in the population, most obviously 
young males, and will standardize the demographic 
profile of a community when tracing trends in crime 
rates or when drawing comparisons between differ- 
ent communities. Victimization surveys provide an 
opportunity to test the importance of demographic 
variables on the estimation of crime victimization 
rates in the adult population. 

This article applies the principle of standardiza- 
tion to crime victimization rates in seven Canadian 
cities using data from the Canadian Urban Victim- 
ization Survey (CUVS) conducted by the Ministry of 
the Solicitor General and Statistics Canada in 1982. 
The seven cities were Vancouver, Edmonton, Winni- 
peg, Toronto, Montreal, Halifax-Dartmouth, and St. 
John’s, in which approximately 61,000 residents age 
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16 and over were interviewed about their experi- 
ences with certain crimes during 1981. Because 
Edmonton had a large immigrant population 
because of its oil boom in 1981 that disappeared 
after its demise, Edmonton was again surveyed in 
1985 regarding the calendar year of 1984. Age and 
sex factors were explored, but sex was not signifi- 
cant. Age was the significant factor in all cities and 
was significant in the highly populated Edmonton 
community in 1981 as compared with the same city 
in 1984. An essential point of this exercise was 
that the index factor used for the adjustment is 
only as good as the accuracy of the estimate of the 
age group contributing to the offense under study. 
More precise statistics on age and other socio-demo- 
graphic characteristics of offenders will help to 
refine this procedure in future research. 


SOCIAL CASEWORK 


Reviewed by KATHERINE VAN WORMER 


The June 1989 special issue is devoted to “Treating 
the Alcoholic.” 


“A Biopsychosocial Model of Alcoholism,” by 
John Wallace (June 1989). Recent scientific 
research from Sweden utilizing adopted children of 
biological parents who were alcoholic, indicates there 
are two types of alcoholics. Type 2 alcoholism, also 
called “male limited” is genetically based and 
characterized by early onset, petty criminality, and 
daily loss of control over alcohol. Type 1 alcoholism 
occurs both in males and females and is environ- 
mentally induced. 

Studies of serotonin (natural opiate in the brain) 
deficiencies indicate a link with drinking behavior. 
Neurological studies of sons of alcoholics indicate a 
link with drinking behavior. Neurological studies 
further indicate a peculiar brain wave pattern in 
some of the children. This particular pattern has 
been linked to impulsiveness. A new disease model 
of alcoholism is proposed, the biopsychosocial model. 


“Dual Diagnosis in‘ Alcoholic Clients: Clini- 
cal Implications”, by Paul Mulinski (June 
1989). Alcoholism and mental disorders frequently 
coexist. Anxiety, depression, antisocial personality, 
and psychosis are commonly encountered in con- 
junction with alcohol abuse. Some guidelines for 
work with the dually diagnosed are these: 


1. Don’t assume that psychiatric problems are the 
cause of alcohol abuse. 

2. First address the alcoholism. 

3. Many psychiatric symptoms disappear after 
sobriety is achieved. 

4. Long-term followup care is essential. 

5. Clients should be treated at agencies where 
services for psychiatric disorders and alcoholism 
are integrated. 


“Recovery for the Alcoholic Family: Family 
Systems Treatment Model,” by Ann Marie 
Starr (June 1989). The equilibrium in an alcoholic 
family can be so fixed that problems caused by the 
alcohol abuse are not even recognized. Family 
members have conformed their interaction patterns 
to the alcoholic’s behavior. Sobriety in the alcoholic 
can lead to chaos. Family members need to be 
aware of what roles they play and of the reasons 
for resistance to treatment. 


“Treating Adolescent Alcohol Abusers,” by 
Ellen Morehouse (June 1989). Alcohol is the drug 
most used by adolescents in the United States. 
Alcohol abuse by teenagers is also quite common. 
Assessment is an essential first step in treatment. 
Facts from the assessment will determine the course 
of the treatment, if any, that will be required. The 
assessor needs to be aware of the degree of impair- 
ment and iength of drinking history. The family and 
living situation also need to be considered. The first 
visit should routinely include a urine or blood test 
for all drugs (other than alcohol). 

In treatment, emotional functioning, family 
relationships, social functioning, and sexual issues 
need to be addressed. Relapse prevention strategies 
are effective. 


“Treatment Issues for Alcoholic Women,” by 
Joanne Turnbull (June 1989). The female 
alcoholic has special needs. Father/daughter incest, 
fetal alcohol syndrome, and child abuse and neglect 
are special issues for women alcoholics. Women 
develop alcoholism later than men but they enter 
treatment earlier than men. Alcoholic women are 
more likely to have a problem drinking spouse or 
lover than are alcoholic men, and they are more 
likely to be left by a nonalcoholic spouse. Symptoms 
that signal a possible alcoholism problem in women 
are facial swelling; red palms, cigarette burns, 
slurred speech, confused conversation, and excessive 
use of mouthwash or perfume. 


“Treatment Issues for Black, Alcoholic Cli- 


.ents,” by Creigs Beverly (June 1989). The 


concept of black empowerment is presented as an 
effective treatment for black clients with alcohol 
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problems. Therapists need to be aware of the 
meanings clients attach to events. Sociocultural 
experience, territoriality, and empowerment are 
crucial to effective intervention with black clients. 


“Alcoholism Training for Social Workers,” by 
Gerald King and Joan Lorenson (June 1989). 
New York State is encouraging professionals to 
develop alcoholism expertise. Practitioners need to 
be able to identify the red flags of alcoholism among 
their clients so they can treat them or refer them 
to appropriate treatment. 


“Building Consensus among Child Protection 
Professionals,” by John Ronnau and John 
Poertner (September 1989). Emotional maltreat- 
ment of children, being difficult to identify and 
define, has been widely overlooked in the literature. 
This report indicates the magnitude of the problem 
and the long-term effects of emotional abuse. A 
study was conducted to examine the extent to which 
judges, prosecutors, and social workers agreed in 
their perceptions of the severity and need for 
intervention. That a lack of consensus exists is a 
major finding of this study. Social workers should 
play a decisive role in building consensus. They 
should organize seminars to educate the public and 
organize multidisciplinary events for professional 
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participation. 

“Case Study: Alcoholism Screening and 
Intervention, 1: Interviewing in a General 
Hospital,” by Dava Weunstein, Marian Gold- 
berg, Joan Kuver, and Meryl Nadel (Septem- 
ber 1989). A verbatim transcript of an initial 
interview with an alcoholic is presented in this 
article. This is the first installment of three case 
studies on alcoholism. The goal is to help practitio- 
ners recognize the presence of alcohol and substance 
abuse and to be able to intervene into this problem. 
The case presented concerns a patient in the 
hospital with pancreatitis. In the interview, the 
patient is confronted with his alcoholism and 
referred to the alcoholism clinic. The words of the 
doctor are presented as follows: 


The reason we're meeting today is that I wanted to put all 
the cards on the table. People in your situation have three 
choices: you can ignore what we're saying, you can try again 
to stop drinking on your own, or you can get professional 
treatment for your alcoholism. My recommendation to you, as 
your doctor, and I've known you and your family these past 
ten years, is that you enter treatment for your alcoholism. 
Whether or not you do that is your choice. If you choose to 
follow the recommendations, Ms. M. (social worker) can help 
you find the best treatment option. 


The verbatim test is presented with commentary 
and study questions. 


| 
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Crowded Time 


Prison Crowding: A Psychological Perspective. By 
Paul B. Paulus. New York: Springer-Verlag, 1988. 
Pp. 100. $43. 


This volume summarizes 15 years of research con- 
ducted in Federal and state institutions to deter- 
mine the effects of prison crowding and relates them 
to broader areas of crowding theory and phenomena. 

Those who must develop objective standards for 
prison design may find this book useful when 
considering the psychological dimensions of prison 
crowding. The alarming trend of rapidly expanding 
prison populations exceeding design capacity under- 
scores the need for such research. 

Paul Paulus has also presented expert witness 
testimony in a number of cases relating overcrowd- 
ing to cruel and unusual punishment. His conclu- 
sions may prove of interest to professionals who 
wish to better understand the ramifications of this 
important legal issue. 

Critics, however, suggest the limitations of data 
gathered during the course of this study may have 
impugned the results to some degree. The relation- 
ship between crowding, maladaptive behavior, and 
health may not be as clear-cut as the author has 
implied. 

The predisposition of sectors of the prison popula- 
tion to violence and the high levels of stress to 
which inmates are already subjected impose re- 
search limitations that the author readily admits. 
These studies, therefore, are of correlative impor- 
tance. Paulus also admits a predisposition for 
considering the number of inmates as a more 
significant factor in determining results rather than 
the space layout or design or relative inmate age. 
Contrary to popular belief, this research concludes 
social density is indeed more stressful than spatial 
density. Relationships in such environments lead to 
a high level of uncertainty due to the presence of 
a large number of strangers and a constant influx 
of new arrivals. Such uncertainty taxes prisoners 
physically and psychologically, leading to difficulties 
in assessing facilities and services. It is not surpris- 
ing, the author suggests, that such stress leads to 
increased pathology. 


Your Bookshelf on Review: 


EDITED By J. E. BAKER 
Federal and State Corrections Administrator, Retired 


One of the most interesting areas of research—the 
relationship of violence to prison crowding—yields 
the fewest results due to difficulties in assessing the 
relationship between specific factors. 

Correlations between socioeconomic and education- 
al levels show prisoners from higher-level groups 
tend to experience greater deprivation when sub- 
jected to crowding than those whose experience has 
produced a greater tolerance for crowding. Those 
who grew up in large families or in urban areas 
typify the prtsoners who seem to have developed 
higher degrees of crowding tolerance. Prior history 
of imprisonment seems less significant in determin- 
ing tolerance to crowding, according to the author. 
Race and gender also were negatively correlated to 
tolerance development. 

In terms of spatial and overall design consider- 
ations, this research shows open dorms that house 
many inmates in double bunks are particularly 
difficult. Providing cubicles may reduce negative 
impacts. Being able to have a place of one’s own 
produces positive results. Limiting visual and 
physical access to others also improves inmate 
satisfaction, adjustment, and health. 

Regarding overall prison design, the author 
suggests that smaller facilities with 500 or fewer 
inmates may produce more desirable environmental 
conditions than larger institutions. 

While prisons themselves impose research con- 
straints on such studies, examining the dimensions 
of crowding in penal institutions hecomes increasing- 
ly important. Reviewed in context with previous 
research, this book provides a useful tool for the 
professional who wishes to understand this relative- 
ly new and vital area of research. 


Albuquerque, New Mexico HENRY R. CELLINI 


The Mentally Ill Inmate 


The Mentally Ill in Jail: Planning for Essential 
Services. By Henry J. Steadman, Dennis W. McCar- 
ty, and Joseph P. Momssey. New York: The Guil- 
ford Press, 1989. Pp. 242. $30. 


The authors conducted a research project, funded 
by a grant from the National Institute of Mental 


74 FEDERAL PROBATION 


Health, that culminated in the establishment of a 
number of basic principles to be considered in 
planning mental health programs for jails. Inmate 
mental health services, ranging from ad hoc to 
comprehensive programs, were examined at 43 sites. 
Particular attention was given to how the programs 
interfaced with community mental health services, 
the effectiveness of the various program approaches, 
and the factors influencing program development 
over a 2-year period following the initiation of the 
study. 

While the study was wide in scope and consisted 
of enormous efforts, the book is a cumbersome 
volume. The reader must trudge through more than 
100 pages before reaching the service-planning 
guidelines. The first six chapters describe why and 
how the research was undertaken, along with ‘the 
identification of four approaches to service delivery, 
the effectiveness of different interorganizational 
arrangements for providing mental health services, 
and the conflicts between mental health and 
correctional personnel at the study sites. Focusing 
on the types of mental health programs, who ran 
them, their locations, and how various program 
components related to one another, the author 
concludes that no single combination of auspices or 
location was more effective than any other. 

Chapter seven presented five principles that, with 
modifications related to individual facility circum- 
stances, should help program planners achieve their 
goals. These principles are simple but they warrant 
careful consideration. The authors suggest that the 
mentally disordered inmaie must be viewed as a 
community issue rather than as the jail’s problem 
only. Inasmuch as the jail is a community institu- 
tion and because the inmate is likely to spend 
limited time in the jail, there must be a cooperative 
effort in coordinating services as the mentally 
disordered inmate moves from the community to the 
jail and into the community again. 

The jail is primarily a correctional facility. The 
mentally disordered inmate should not be confined 
in the jail if the main reason for confinement is the 
inmate’s need for mental health services. Another 
principle addresses the areas of concentration in jail 
mental health programs and urges correctional 
administrators to limit the focus of their programs 
to the identification of mentally disordered inmates, 
to provide crisis intervention, and to collaborate 
with community resources on case management at 
the time of release. The authors concede that there 
is no best way to organize a jail mental health 
program but emphasize that appropriate linkages 
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between the institutions and available community 
mental health providers are essential. 

In the final chapter of the book, the authors 
attempt to assist mental health clinicians in deliv- 
ering services effectively within the correctional 
institution setting. Issues including security, rela- 
tionship-building, scheduling services, and establish- 
ing treatment goals are addressed briefly. Mental 
health professionals would do well to review this 
information, as well as the planning principles set 
forth in Chapter seven, but caution should be 
exercised in reading this book from beginning to 
end: It is easy to get bogged down in the unneces- 
sary detail of the first few chapters and conclude 
that the book is of limited value. 


Philadelphia, Pennsylvania TRACY E. MELLOR 


Our Criminal Courts 


America’s Courts and the Criminal Justice System 
(8rd edition). By David W. Neubauer. Pacific Grove, 
California: Brooks/Cole Publishing Co., 1988. Pp. 
420. $31.50 


Neubauer’s text, which is targeted for undergrad- 
uate courses in criminal justice and political sci- 
ence, is a welcome addition to the teaching materi- 
als available which focus solely on the court compo- 
nent of the criminal justice process. Having taught 
such a course for a number of years, I can attest to 
the paucity of suitable material. Most of the avail- 
able works either resemble law school casebooks 
emphasizing criminal law or legal processes, or they 
are historical and philosophical in nature more 
appropriate to the sociology of law. This textbook 
fills an obvious and significant void. 

The organization of the text follows in logical 
progression from the legal basis of the criminal 
courts to the question of court reform in the final 
chapters. Part I, consisting of three chapters, 
introduces the student to the basic criminal process, 
the structure of our court component, and the 
fundamentals of criminal law. Part II contains five 
chapters which focus on the courtroom actors. One 
chapter is devoted to each of the significant posi- 
tions, including the judge, prosecutor, defense 
attorney, and victims and witnesses. Within this 
section, Neubauer introduces the concept of the 
“courtroom workgroup.” In my opinion, the develop- 
ment of this concept is a major contribution of 
Neubauer’s text. By emphasizing the discretionary 
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nature of justice and the interrelationship of the 
three main actors—judye, prosecutor, and defense 
attorney—the dynamics of “law in action” become 
much more of a reality for students. 

Part III, divided into five chapters, concerns itself 
with case processing. Neubauer begins with case 
attrition following arrest and takes the student 
through the trial precedure. Included in this section 
are chapters specifically devoted to plea bargaining 
and the monetary bail system. Part IV focuses on 
the penalty phase following a finding of guilty. 
Within the two chapters in this section, he carefully 
discusses the critical issues of the death penalty 
and sentencing disparity. The final section with two 
chapters and an epilogue covers the problems of 
courts of limited jurisdiction, case backlog and 
delay, and court reform. 

In all, the Neubauer text consists of 18 chapters 
plus introduction and epilogue divided into five 
parts. Virtually all of the major issues facing our 
criminal courts are covered either in full chapters 
(monetary bail, plea bargaining, sentence decisions) 
or within chapters devoted to broader topics (pro- 
viding counsel for indigents, the insanity defense, 
victim-witness/assistance programs, and the death 
penalty). The text is very readable without being 
superficial or elementary. It contains special sec- 
tions within each chapter which are “boxed” for 
special consideration referred to as “close-ups” and 
“controversies.” These special sections both amplify 
elements contained in the chapter and further chal- 
lenge students to consider critical issues in the 
courts. 

In conclusion, Neubauer’s text offers a survey of 
the adult criminal courts in a manner which 
deserves the attention of those of us teaching such 
courses. It takes the student in a logical fashion 
from the foundation of the courts in the criminal 
law through court reform. While presenting the 
necessary legal concepts, it avoids the appearance 
of a law school casebook. Its significant strength is 
its emphasis on the dynamics of justice and “law in 
action” which come closer to the realties of the 
process than the usual classroom theoretical offer- 
ings. This third edition contains the most recent 
scholarly material on the significant issues in our 
criminal courts. In conclusion, the student receives 
a clear discussion of the roles and functions of the 
criminal courts while being challenged to under- 
stand the dynamics of justice and the issues which 
“law in action” present. 


Kent, Ohio DONALD B. WALKER 
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A Primer on Proof 


Investigation for Determination of Fact—A Primer 
on Proof. By Richard A. Myren and Carol H. 
Garcia. Pacific Grove, California: Brooks/Cole 
Publishing Company, 1989. Pp. 250. $20.75. 


This is a textbook designed to teach investigative 
process, more so than technique, to a wide range of 
readers primarily in the criminal justice field. The 
authors point out that traditional approaches to the 
teaching of investigation have been either frag- 
mented or narrow and technical. Over the course of 
14 compact chapters, Myren and Garcia deliver a 
comprehensive, readable, and for the most part 
highly informative treatment of their subject. 

The content of this book might he assessed in 
two categories: First, there is the legal and forensic 
material in Chapters 1 through 6, which spans Part 
One, “Fact Determination Process,” and a portion of 
Part Two, “Information Collection”. These chapters 
are the strength of the book. Probation officers, 
particularly in the Federal criminal justice system, 
will find the authors’ discussion of facts (as distin- 
guished from law applied to fact) to be relevant to 
presentence investigation under sentencing guide- 
lines. In Chapter 3, “Legal and Ethical Precepts,” 
the authors appear to speak exclusively to law 
enforcement officers, but their admonition should be 
heard by many others in criminal justice: 

That posture (ethical use of evidence) is not at odds with the 

adversary system, but is in fact demanded by it. The system 

simply will not work unless the opposing advocates are well 
balanced and fair in their methods. Building a reputation for 
integrity by government investigators in all of the stages of 
determination of fact will result in greater citizen cooperation 


in and support for their efforts. In sum, the goal is the 
minimizing of private predation without imposition of state 


oppression. 

Chapter 4, “Sources of Information,” and Chapter 
5, “Information from Science,” might be considered 
core material for the police detective or paralegal 
investigator, but still of interest primarily as 
background information for probation officers. 

It is Chapter 6, “Talking to People,” that is of 
particular value. It offers guidance for interviewers 
that could directly prefessionalize any probation 
investigation. For example, the authors urge sensi- 
tivity to the emotional state, role, knowledge, 
interests, and viewpoint of the person interviewed. 
“Consider the source” is valuable advice for 
fact-gathering probation officers. What could this 
interviewee be expected to claim or assert and with 
what authority? Interviewers are directed to observe 
their subjects closely as they answer questions, 
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point out inconsistencies in the information given, 
press for clarification, and work to the extent 
possible without frequent reference to file material. 
The review of Miranda warnings here is for police 
applications, but the authors’ depiction of a firm, 
probing, goal-directed inquiry is pertinent and 
timely for investigators in the probation setting 
whether doing presentence or supervision work. 

The second major category of material in this 
book, Chapters 7 through 14, deals, for the most 
part, with approaches to specific kinds of investiga- 
tions (e.g., economic crime), organization of investi- 
gative material, and case presentation. Here too, 
the reader will find certain elements of interest and 
value. The use of “link diagrams” and “time flow 
diagrams” as presented may pose a way for investi- 
gating probation officers to sort out the details of 
a complex offense. Prosecutors could use these 
diagrams as well to refine probation officers’ under- 
standing of such an offense. In Chapter 11, “Orga- 
nization of Investigative Information,” there is a 
brief, but interesting and useful, discussion of kinds 
of evidence, particularly hearsay. 

Such finds of relevance and interest, however, are 
not as plentiful in the second half of this book as 
the first. Two chapters devoted to traditional crime 
investigations seem elementary in comparison to 
others and contrary to the authors’ original state- 
ment of their intent to offer an expanded, non-pro- 
cedural approach to their subject. Treatment of 
legislative and administrative investigations, and 
later chapters on organization and preparation of 
information, are alternatively dry and, with excep- 
tion of the section on evidence, appear limited to 
commonsense recommendations. 

The ultimate value of this book is its accessibil- 
ity and, in a way, the courage of its authors in 
undertaking an array of lawyerly topics for non-law- 
yers. Those who work at the edge of the adversarial 
arena—police, probation officers, and a few 
others—have needed a readable, multi-disciplinary 
source of this kind for a long time. 


Washington, DC JUD WATKINS 


A Few Words in Disagreement 


Against Criminality. By Stanley Cohen. New Bruns- 
wick, New Jersey: Transaction Books, 1988. Pp. 
310. 

Against Criminality isn’t. This is one of the most 
profoundly thought-provoking selections of essays 
this reader has encountered. Of course, the author 


of all the essays and the compiler is one of the 
established and most controversial leaders of crimi- 
nological thought on the international scene. Provoc- 
ative is the expectation when Stanley Cohen is the 
author, and that expectation is fulfilled in this 
small book of his essays, delivered over the past 15 
years. The frequently blinding light that Cohen 
focuses upon topics which many of us have viewed 
as “home turf” has alerted thoughtful criminologists 
throughout the world to the fact that our explana- 
tions are not explaining and our solutions are not 
solving. 

Each essay is worthy of a separate analysis. Each 
touches upon important issues of contemporary 
criminology. The inadequacy of our ready solutions 
and the “part-time” approach of the penal reformer, 
superficially discrete categorizations of criminality 
and of responses to criminality, and the isolation of 
the criminologist from criminality, are among some 
of the thoughts that run through these exciting 
pages. This is an author who cares about the 
substantive ideas in our field. 

Cohen argues that “they” keep coming back; 
these problems keep invading our ivied domains, 
forcing themselves upon us as if our “criminolo- 
gisms” did not exist. Beware, fellow criminologist, 
our subjects are the reality from which we can no 
longer sequester ourselves. The world of the terror- 
ist, the “subculture” of the delinquent, the “punk 
society’—these represent an understanding into 
which we are not invited and a reality which is 
imposing itself upon us even in our towers. 

Here is Cohen at his best, evoking thought- 
provoking conclusions, revoking rusted intellectual 
structures. Here is Cohen, also, at his most discon- 
certing self. This alarming sense of spontaneity as 
ideas seem to flash across his horizon, often without 
the tight structure we have come to expect of 
theoretical analyses, is at the same time intensely 
unnerving and terribly stimulating. The fact that 
this is a collection of essays delivered over an 
extended period of time in different forums only in- 
creases the sense of a lack of gravity to pull the 
thoughts together. 

By the time the reader finds the final essay, 
which is the theoretical “center of gravity,” the 
dazzling display may have dulled one’s appreciative 
senses. The material, because it is composed of 
essays, is not structured to lead the reader in a 
stepwise progression toward a reasoned conclusion 
of the theorist. Instead, one is left with the feeling 
of having experienced several exciting episodes 
which hint at basic themes, but may be more 


significant standing alone. 
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Cohen questions traditional theories (of course) 
and their detractors. He observes, as Merton has on 
a number of occasions, that theories and theorists 
who venture too far from reality do so at their own 
peril. It was refreshing to hear that he feels that 
some of the accusations of radical criminologists 
were at times exaggerated. 

The problem of the kaleidoscope of ideas remains, 
and one is left with the basic question of philoso- 
phy—what is reality? 


Richmond, Kentucky JAMES W. Fox 


Sense and Nonsense Makes Sense 


Sense and Nonsense About Crime: A Policy Guide 
(2nd Edition). By Samuel Walker. Pacific Grove, 
California: Brooks/Cole Publishing Co., 1989. Pp. 
269. $17. 


This is the second edition of Walker’s book in the 
Contemporary Issues in Crime and Justice Series in 
which authors pragmatically analyze research 
findings in terms of crime control policies in the 
United States. His goal is to aid readers in think- 
ing clearly about crime by cutting through myths 
and political rhetoric which occur within changing 
circumstances; only then can actual facts be ex- 
plained carefully without our thoughts being dis- 
torted by specific situations or any new crises. He 
succeeds. The author emphasizes that the crime 
problem must be considered realistically instead of 
grasping at any new proposals when overwhelmed 
with the threat of crime; criminal justice fads are 
soon forgotten when their foundations have been 
wishful thinking, assumptions, and unrealistic 
expectations, the author reads us. 

Utilizing the great amount of research findings 
acquired about criminal justice over the last decade, 
Walker is straightforward regarding practices which 
are working or have potential (the “sense”) and 
those that have not worked and continue to be 
unproductive (the “nonsense”). He shows a great 
amount of insight and challenges the conservative 
and liberal prescriptions for crime control, pointing 
out that both are guilty of faith over facts. As an 
example, the author relates that the conservative 
ideas and policies about crime control were fresh 
10 years ago; however, they have now deteriorated 
at the intellectual level while still being popular 
with politicians and the general public due to fear 
of crime, not crime rates. At the same time, liberals 
have been unable to offer credible alternatives. 


The penetrating analyses by Samuel Walker 
differentiate between types of crimes committed as 
these relate to the socioeconomic “underclass”; crime 
control in this context is closely associated with 
social policies implemented to assist pertinent 
problems, but in a politically acceptable manner. He 
makes inquiry into overhauling our economic policies 
if crime is to be reduced; there is a need for 
available employment and sound social policies that 
affect our entire society, according to the author. 
Walker believes that policies require more than just 
good intentions. They should be directed not only at 
crime control but also at the establishment of 
justice with the criminal justice system. He succeeds 
in stripping some of the political trappings from 
important issues and achieves clarity. This book is 
must reading for the serious thinker about crime 
and justice. It makes a lot of “sense.” 


Columbus, Ohio JOHN F. KOONTZ 


Growing Up in an Alcoholic Home 


A Life Worth Waiting For! Messages from a Survi- 
vor. By Dwight Lee Wolter. Minneapolis, Minnesota: 
CompCare Publishers, 1989. Pp. 243. $10.95 


Although A Life Worth Waiting For! is touted as 
a powerful self-help book “for all Adult Children of 
Alcoholics,” I would seriously recommend extending 
the readership to anyone interested in the concept 
or phenomenon of dysfunctional family systems. 
Dwight Lee Wolter provides a stunning message as 
the “survivor” of alcoholism and its frequent part- 
ner, emotional abuse. The author writes with 
honesty about the psychological ravages of growing 
up with addiction, the acute pain of coming to 
terms with the dark void it creates within, and the 
courageous effort to embark upon a journey of 
recovery. 

All too often we neglect to view chemical depen- 
dency, and particularly alcoholism, within the 
context of the family system. Mr. Wolter very 
convincingly shows his readers the insidious way in 
which the disease of addiction may spread from 
generation to generation. 

Although the author himself ended up becoming 


chemically dependent, this facet of his recovery 


experience is noticeably absent. This is not a book 
about a man’s struggle with drinking or drugging. 
It moves beyond simple addiction and into the much 
more complex arena of emotional turmoil (and/or 
complete numbness) familiar to the adult child of 
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an alcoholic, the common acronym of which is 
“ACOA.” ACOA self-help group meetings run on the 
“12 steps” of AA and are flourishing throughout the 
country. Many ACOAs are not at all chemically 
dependent themselves; they have however suffered 
the incredibly damaging results of being raised 
within a dysfunctional family environment. And 
"dysfunctional" has generally been broadened to 
include a variety of negative faraily themes includ- 
ing but not limited to chemical dependency, “worka- 
holism,” and psychological handicaps. 

Wolter has not written a traditional book. His is 
a collection of short and powerfully written “snap- 
shots” of ACOA life, beginning with a “crazy” (an 
understatement) early upbringing and culminating 
with the paradoxical joy of his capitulation to the 
disease itself. His surrender (or complete emotional 
bottom) provides the ignition for taking the signifi- 
cant risks associated with the recovery process. The 
very act of writing the book is part of Wolter’s 
growth experience as he asks for help and secures 
a healthy reprieve from the bondage of his past. 
His way with words is remarkable: Do not let the 
poems be distracting. They are powerful and real, 
not flights of fancy or exercises in literary finesse. 

Describing the end of his journey, the author 
writes 

The chaos was not my fault. Craziness is not a moral issue. 
Disease is not a moral issue. It is a physical, mental, and 
spiritual issue, but not a moral one. So I do not blame myself 
for what happened in my crazy life, nor do I accept blame that 
others try to put on me. It is hard to accept when things go as 
wrong as they did in my life that there are no villains, only 
victims...I have learned that I have a disease. I have learned 
that no matter what I do I cannot change the way I was brought 
up...My job now is to accept myself for who I am and where I 
come from...it is through the acceptance, not the fighting or the 
anger or the repulsion, that the change comes. 

Yes, Wolter is indeed an important “survivor.” 
And by reading his book, those of us personally 
unfamiliar with the painful experience of growing 
up within an alcoholic home will become that much 
more sensitized to the less visible but no less far 
reaching consequences of chemical addiction and 
family dysfunction. But there will also be those 
much more personally or directly affected by this 
work. For them there will be the hope and promise 
of an honest recovery. I would say this is a book 
worth waiting for! 


Washington, DC EDWARD M. READ 


Shaking the Branches 


Before It’s Too Late, By Stanton E. Samenow. 
New York: Times Books, 1989. Pp. 225. 


December 1989 


Finally, a knowledgeable book, devoid of profes- 
sional jargon, exploring antisocial behavior of our 
children. It is important to remember antisocial 
child is used “descriptively, not as a fixed diagnostic 
label.” (p.27) To his credit, Dr. Samenow resisted 
the impulse to over-intellectualize. His subject is 
handily confined but not restrained by the para- 
mount thesis of his research. What can parents do 
to prevent antisocial behavior—stealing, cheating, 
bullying, etc.—of their child? 

Present in this book is an epistemology seldom 
analyzed in studies devoted to antisocial behavior. 
Dr. Samenow’s learned expertise travels far towards 
facing the reality of a child’s behavior, effectively 
escaping subtle glorifications of such fiction as The 
Amboy Dukes and Studs Lonnigan. I hope this 
research will shake the smug branches of theorists 
in the entrenched establishment. I hope they will 
have the courage to redefine their dogmatic concept 
of blaming parents or environment (the wrong 
sources) for the destructive behavior of children. 

Since when was a child held accountable for his 
behavior? Now! Aren’t parents doomed to live with 
guilt. No! If, as many still believe, guilt is learned, 
haven’t parents learned it well? Yes! To his merciful 
credit, Dr. Samenow transcends tough love into 
tough concern and action. He vividly illustrates how 
the child makes decisions by choice. Parents should 
never wallow in self-pitying feelings of failure. The 
child certainly won't. 

Some will read this book and think the author is 
a radical holdover from the ‘60’s, now “straight” and 
conservative. Wrong! Creatively, he has actualized 
a challenging concept determining the genesis of 
antisocial attitudes and how parents can quickly 
spot the child’s dilemma and act with haste. 

Delinquent behavior of children has grown at a 
torrid pace since the first juvenile court established 
in Cook County, Illinois, 1899, designed “in a spirit 
of benevolent paternalism and void of the idea that 
children were capable of criminal intent.” (p.12) 
They never suspected what our children are capable 
of and how they live for instant gratification. 

To repeat: Children make choices. “They do not 
choose the environment in which they are raised, 
they do choose how to deal with it.” (p.20) The 
nexus between parent and child should change how 
the child thinks, so that he will change the way he 
behaves. (p.23) This is central to parental under- 
standing of the child and in my opinion clothes the 
foundation and strength of this introspective book. 
Let’s move forward. 

The child’s excitement derives from the forbidden. 
In group sessions, I recall teenage delinquent boys 
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discussing the “rush” felt as they stole a car, 
snatched a purse, or threatened bodily harm. One 
13-year-old described it like an “orgasm.” The 
importance of this book is right there. Children are 
clever, sophisticated, and willing to take risks for 
their own “good.” Without that “rush,” the child 
becomes a victim also. He becomes bored, fools 
himself into believing he is “special.” Because being 
truthful is out of the question, lies cover fears and 
hopes, and normal emotions of caring, sharing, 
warmth, and affection, do not exist. 

There is no magical formula for this estrangement 
of our children. Parents need to accept their child 
choosing to live at odds with peers and society. If 
not, the child will quickly become an expert in 
getting his parents to do his will. 

I guess it is no surprise to you, the reader, my 
respect for this book and its author. Reviews are 
subjective by nature. I could only hit some high 
points of concern. I just hope this book doesn’t get 
lost in some woodshed of treatment demography. 


Lynchburg, Virginia Wes B. Lucas 


Seeking the Ideal 


Making A Leadership Change. By Charles North 
Gilmore. San Francisco, California: Jossey-Bass 
Publishers, 1988. Pp. 279. 


All organizations experience leadership change at 
some time. This change may occur at the top, 
mid-management, divisional, or section level. Gil- 
more’s book provides those in appointing positions 
a thorough framework of the issues to be addressed 
when searching for and appointing a successful 
leader for an organization or department. 

The author first takes the reader through an 
analysis of the needs and concerns of the organiza- 
tion. It is important that the appointing authority 
match the potential leader to the organization’s 
needs. Internal and external consultants should he 
used to determine the actual needs as opposed to 
the perceived needs. 

The search for a new leader should be conducted 
carefully. A profile of the ideal candidate should be 
developed and potential candidates measured 
against the ideal. Individuals who may not initially 
appear qualified should not be automatically ex- 
cluded and may require re-examination. The profile 
should include the present requirements as well as 
those that will be needed by the leader as the 
organization progresses. 


The book also provides a good analysis of the 
pros and cons of interim leadership. It provides 
realistic expectations for an interim leader and what 
part an interim leader can play in the search and 
selection process. 

For the new leader, it provides an outline on how 
to deal with the residual effects of previous leader- 
ship and building the new management team. It 
also provides ideas on how to establish rapport with 
existing staff and avoid becoming trapped in the 
existing internal problems. 

New leaders or managers establish patterns early 
on in their tenure. Gilmore provides advice on how 
to establish these patterns positively so that all 
layers of the organization are affected. The re-organ- 
ization can be handled in a manner in which no one 
is threatened and existing stakeholders are con- 
sulted for their input into organizationai change. 

Gilmore indicates that a new leader has a unique 
opportunity to provide vision for an organization. 
The opportunity exists to extinguish undesirable 
organizational traits and to develop the potential of 
the organization. The new leader will set the tone 
of the organization in either a positive or negative 
vein. 

The generic language of the book makes it 
adaptable to both the private and public sectors. It 
promotes critical thinking and task analysis for the 
appointing authority. Although the book is geared 
towards top leadership positions, the principles 
outlined can be adopted to all levels of management. 
This book would be a valuable resource for anyone 
in an appointing position. 


Detroit, Michigan RAYMOND L. FRANK, JR. 


A Forum 
Advances in Criminological Theory (Volume 1). 
Edited by William S. Laufer and Freda Adler. New 
Brunswick, New Jersey: Transaction Publishers, 
1989. Pp. 159. $39.95. 


The preface tells the reader that this first volume 
in a series begins an effort to rejuvenate long 
stagnant criminological theory. In the introduction 
the editors observe that while there have been 
strong scientific and methodological advances in 
criminology, there has not been a comparable 
emphasis on developing strong theory. “[TJhe 
primary reason for creating Advances is to encour- 
age the exchange of ideas in a forum that is both 
receptive to, and yet appropriately critical of, 
educated speculation and innovation.” The Advances 


80 FEDERAL PROBATION 


series is self-credited with being a first in original 
‘riminological theory. 

The potpourri selection presented only reinforces 
how far theory needs to travel before it can be 
described as anything even close to unified: “Crimi- 
nological Theories: The Truth as Told by Mark 
Twain” by Don M. Gottfredson; “Notes on Criminol- 
ogy and Terrorism” by Austin T. Turk; “The Pover- 
ty of Theory in Corporate Crime Research” by 
Donald R. Cressey; “A Propensity-Event Theory of 
Crime” by Michael Gottfredson and Travis Hirschi; 
“An Interdisciplinary Theory of Criminal Behavior” 
by C. Ray Jeffrey; “Personality and Criminality: A 
Dispositional Analysis” by Hans J. Eysenck; “Japan: 
A Country with Safe Streets” by Gideon Fishman 
and Simon Dinitz; and “Theory, Pseudotheory, and 
Metatheory” by Joan McCord. 

This is definitely a free exchange of ideas that 
runs the gamut of the very witty chapter featuring 
the incredible wisdom of Samuel Clemens (AKA 
Mark Twain) to the more mundane effort to inte- 
grate biological and sociological criminology with an 
emphasis on the individual because individuals and 
not groups commit crimes. If you have an interest 
in theories, this book might be worth reading, but 
$40 is a steep price to pay for a brief tome that 
begins to self-destruct on the first reading! 


McAllen, Texas PAUL W. BROWN 


Reports Received 


AIDS in Probation and Parole. By Dana Eser 
Hunt, National Institute of Justice, Washington, 
DC, June 1989. Pp. 179. This report reviews up- 
to-date medical and legal information and offers 
guidelines and examples of policies and strategies 
for dealing with AIDS in probation and parole 
services. 


Annual Report 1988. United Nations Social De- 
fence Research Institute, Rome, Italy, February 
1989. Pp. 20. This is an account of the institute’s 
major events in 1988. 


The Effectiveness of the New Intensive Supervision 
Programs, volume 2, issue 2 of Research in Correc- 
tions, National Institute of Corrections and the 
Robert J. Kutak Foundation, September 1989. Pp. 
75. This monograph reviews the intensive supervi- 
sion movement, tracing its history and implementa- 
tion and summarizing the available evidence about 
program effectiveness. 


December 1989 


In-Prison Programs for Drug-Involved Offenders. 
By Marcia R. Chaiken, National Institute of Justice, 
Washington, DC, July 1989. Pp. 87. This report 
offers reasons for providing in-prison programs for 
drug-involved offenders and describes common 
practices found in four such programs. 


1988 Update: AIDS in Correctional Facilities. By 
Theodore M. Hammett, National Institute of Justice, 
Washington, DC, June 1989. Pp. 58. This document 
updates research developments on AIDS and reports 
on the fourth annual National Institute of Justice 
survey of correctional systems. 


Shock Incarceration: An Overview of Existing 
Programs. By Dale G. Parent, National Institute of 
Justice, Washington, DC, June 1989. Pp. 110. This 
report identifies the objectives of shock incarcera- 
tion programs, describes their operation, and 
highlights management, policy, and research issues. 


Summary of the White Paper on Crime 1988. 
Research and Training Institute, Ministry of Justice, 
Government of Japan, Tokyo. Pp. 167. This report 
focuses primarily on crime trends and treatment of 
offenders in 1987, as well as issues regarding 
repeat offenders. 


Books Received 


Canadian Criminal Justice. By Curt T. Griffiths 
and Simon N. Verdun-Jones. Toronto: Butterworths, 
1989. Pp. 629. $34. 


Career Planning in Criminal Justice. By Robert 
C. DeLucia and Thomas J. Doyle. Cincinnati, Ohio: 
Anderson Publishing Co., 1990. Pp. 164. 


Crime and Punishment: Issues in Criminal 
Justice. Edited by Fred E. Baumann and Kenneth 
M. Jensen. Charlottesville, Virginia: University 
Press of Virginia, 1989. Pp. 132. $10.95. 


Crime, Shame and Reintegration. By John Braith- 
waite. New York: Cambridge University Press, 1989. 
Pp. 226. $42.50 (cloth); $14.95 (paper). 


The Disturbed Violent Offender. By Hans Toch 
and Kenneth Adams. New Haven, Connecticut: Yale 
University Press, 1989. Pp. 183. $22.50. 
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Family Violence. Edited by Lloyd Ohlin and 
Michael Tonry. Chicago: The University of Chicago 
Press, 1989. Pp. 595. $37.50. 


Federal Sentencing Law and Practice. By Thomas 
W. Hutchison and David Yellen. St. Paul, Minneso- 
ta: West Publishing Co., 1989. Pp. 491 and supple- 
ment (858 pp.). 


The International Legal and Illegal Trafficking of 
Arms. Edited by Peter C. Unsinger and Harry W. 


More. Springfield, Illinois: Charles C. Thomas, 
Publisher, 1989. Pp. 157. $32.75. 


Jolted Sober: Getting to the Moment of Clarity in 
the Recovery from Addiction. By Sylvia Cary. Los 
Angeles: Lowell House, 1989. Pp. 140. $15.95. 


Yearbook of Correctional Education 1989. Edited 
by Stephen Duguid. Burnaby, British Columbia: 
Institute for the Humanities, Simon Fraser Univer- 
sity, 1989. Pp. 310. $12. 
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An Author’s Response 


To THE EDITOR: 


I am distressed by Mark S. Hamm’s review of 
my book, Last Rampage: The Escape of Gary Tison 
(Federal Probation, June 1989). He suggests that 
the book contains a “serious error” that is “con- 
temptible and potentially libelous,” claiming that 
there is no “hard evidence” to support the sugges- 
tion that a “payoff? may have been involved in 
inmate Gary Tison’s transfer to a medium security 
facility. Tison’s transfer made possible his escape 
and subsequent murders of six persons. Moreover, 
Hamm asserts that I do not explain the reasons for 
the payoff, adding that the person who recommended 
the transfer was not given the chance “to tell his 
side of the story.” 

- On pages 202-204 of the book, I do explain that 
the allegation about a “payoff’ was made in “an 
unsigned letter reportedly from a number of in- 
mates” which was sent to a Phoenix television 
station after the escape. The allegation was also 
reported in Phoenix and Tucson newspapers. It was 
subsequently repeated in a statement made to 
investigators by one of the authors of the letter, 
inmate Raymond Celenza (ch. 11, fn. 8). I go on to 
explain that the alleged reason for the payoff was 
“that a deal had been made between Cardwell [the 
warden] and the two escapees during the inmate 
strike [the previous year].” The warden, his accusers 
claimed, promised transfers to Tison and fellow 


Letter to the Editor 


escapee Randy Greenawalt “in return for informa- 
tion on the strikers” (pp. 203-204, fn. 7-8). 

Throughout the book, I make it very clear that 
the administrator in question, as well as the warden 
and everyone else at the prison who was involved 
in these actions, denied any wrong-doing, calling 
Celenza, as well as inmate Bobby 'Tuzon—who 
agreed with Celenza—liars. The warden’s attempt 
to explain his own position on Tison’s transfer is 
quoted on page 111. The administrator who recom- 
mended the transfer simply denied that he had 
done anything wrong. His only comment beyond 
that, spoken to a reporter—which I quote on page 
207—was that he “wouldn’t be afraid to do it 

ain.” 

As the result of various lawsuits, the State of 
Arizona has paid well over a million dollars in 
damages based on the curious transfer policies of 
this particular prison administration. An indepen- 
dent investigation of the escape conducted by 
criminologist Arthur B. Huffman at the request of 
the Director of Corrections concluded that the 
transfers constituted “malfeasance,” pure and 
simple. This finding was essentially acknowledged 
in a statement made by the head of the State 
Attorney’s Liability Division, explaining the state’s 
decision tc settle out of court in a suit brought by 
the families of Tison’s and Greenawalt’s victims 
(addressed on page 209). Hamm chose to ignore 
these points in reviewing my book. 


September 20, 1989 JAMES W. CLARKE 


Professor 
University of Arizona 
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According to figures recently released by the 
Federal Bureau of Investigation, 78 law enforce- 
ment officers were feloniously killed, and 77 officers 
lost their lives in accidents during the performance 
of their duties in 1988. Two of the officers 
feloniously killed were women. Thirty-three of the 
officers were slain during arrest situations. 
Twenty-two were killed while investigating suspi- 
cious persons or circumstances, seven upon respond- 
ing to disturbance calls, and seven were ambushed. 
Six were killed while enforcing traffic laws, two 
while handling or transporting prisoners, and one 
was killed by a mentally deranged person. Firearms 
were the weapons most used in the slayings. Law 
enforcement agencies have cleared 76 of the 78 
slayings. Of the 77 officers who were accidentally 
killed, 48 were victims of automobile, motorcycle, or 
aircraft accidents; 15 were struck by vehicles; 7 
were accidentally shot; and 7 were victims of other 
types of accidents. 


Costs of white collar crime range from $48 bil- 
lion to $200 billion yearly, but many of those 
responsible are never detected, prosecuted, or 
convicted, says Paul Embert of Michigan State 
University’s School of Criminal Justice. “More than 
half the white collar criminals caught are prosecuted 
under civil, not criminal, law, or handled adminis- 
tratively,” he says. “Yet high technology enables a 
computer-wielding embezzler to net an average of 
$400,000, nearly 25 times the take of an average 
bank robber.” 


Arsonists “have devised methods to hinder detec- 
tion of evidence, to set fires less dangerous to 
themselves, and to allow more time to leave the 
area undetected”--warns Robert Radecke in “Vehicle 
Arson Methods” in the summer 1989 issue of Target 
Arson: Update. According to Radecke, an arson 
squad detective with the Newark, New Jersey Fire 
Department, alcohol is quickly becoming one of the 
most popular accelerants in use today. Because 
alcohol does not have the report that gasoline does 
upon ignition, it is less dangerous. It burns less 
violently than gasoline and burns cleanly, lessening 
the chance of detection. Another common technique 
of arsonists, Radecke reports, is to use paper 
products, such as crumpled newspaper, cardboard, 
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or paper napkins, which are stuffed under the 
dashboard and seats or thrown around the passen- 
ger compartment. When they are ignited, fire 
quickly spreads to the interior and leaves little 
useful evidence. 


According to a report issued by the Council of 
Europe, computer hacking should be a criminal 
offense--at least when it is committed through the 
infringement of security measures. The report 
predicts that computer-related offenses will expand 
and urges national legislators to agree on a clear 
definition of computer criminality and to prepare 
appropriate legislation to respond to this type of 
offense. It also calls for additional preventive 
measures to reinforce computer security and for 
instruction in computer ethics. For a copy of the 
report, write to Information Department, Council of 
Europe, B.P. 431 R6-F 67006 Strasbourg, Cedex. 


The premier issue of the Bureau of Prisons’ 
Federal Prisons Journal discusses, among many 
topics, inmate suicide prevention, better nutrition 
for prisoners, and the conversion of Yankton College 
to a Federal prison camp. The goal of the quarterly 
publication is “. . . to reach not only the 14,000 
men and women who work within the Federal 
Prison System and Federal Prison Industries, but 
their colleagues in State and local correctional 
systems and in other parts of the justice system.” 
For more information, write to Doug Green, Editor, 
Federal Prisons Journal, Federal Bureau of Prisons, 
U.S. Department of Justice, 320 First Street, N.W., 
Washington, DC 20534, or call (202)724-3198. 


The National Institute of Justice’s National 
Criminal Justice Reference Service has put together 
the “Drugs and Crime Resource Package,” a 
collection of more than two dozen documents 
discussing drug research findings, program 
evaluations, statistical analyses, and more. The 
package is designed to be helpful in diagnosing the 
problems associated with drugs and crime in the 
community, in planning proactive intervention and 
treatment programs, in developing legislation, and 
in formulating public and private policy. For more 
information, write to NlJ/NCJRS, Box 6000, Rock- 
ville, Maryland 20850, or call 1-800-851-3420, or 
(301)251-5500 from metropolitan Washington, DC. 


“Law Enforcement and AIDS: Questions of 
Justice and Care,” a video produced by Loyola 
University of Chica,o, is designed to provide 
information to police, courts, and corrections person- 
nel about AIDS and its consequences for law 
enforcement personnel. For more information, 
contact Dr. Gad J. Bensinger, Department of Crimi- 
nal Justice, Loyola University of Chicago, 820 North 
Michigan Avenue, Chicago, Illinois 60611. 


The National Institute of Corrections and the 
Robert J. Kutak Foundation have issued the fifth 
monograph in the Research in Corrections series. 
“The Effectiveness of the New Intensive 
Supervision Programs,” by James M. Byrne, 
Arthur J. Lurigio, and Christopher Baird, summa- 
rizes and translates a large body of research on not 
only intensive supervision, but also innovations in 
other forms of “intensified” supervision. Practitioner 
observations regarding the research summary are 
included. For a free copy of the monograph, write 
to the NIC Information Center, 1790 30th Street, 
Suite 130, Boulder, Colorado 80301. 


Southwestern Law Enforcement Institute’s 
programs for 1990 include courses on topics ranging 
from contemporary issues in law enforcement to 
unresolved and serial homicides. To obtain a copy 
of the schedule, or for more information, write to 
Southwestern Law Enforcement Institute, P.O. Box 
830707, Richardson, Texas 75083-0707, or call 
(214)690-2370. 


The Southern Conference on Corrections will 
be held February 21-23, 1990, in Tallahassee, Flor- 
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ida. The conference, sponsored by Florida State 
University’s School of Criminology and the Center 
for Professional Development and Public Service, 
focuses on the theme “Getting Through the 90's.” 
The program will discuss drugs, overcrowding, legal 
aspects of corrections, and special needs in correc- 
tions. For more information, write to Conference 
Registrar, Center for Professional Development and 
Public Service, Florida State University, Tallahassee, 
Florida 32306-2027. 


The National Conference for Women in 
Corrections and Juvenile Justice will be held 
June 10-13, 1990, in Charleston, South Carolina. 
“Remembering the Past: Preparing for the Future” 
is the theme. For more information, contact Dr. 
Joann B. Morton, Program Chair, College of Crimi- 
nal Justice, The University of South Carolina, 
Columbia, South Carolina 29208; telephone: 
(803)777-6381. 


The Sixth Annual National Correctional 
Trainers Conference is scheduled for October 21- 
24, 1990, in Albany, New York. The conference will 
bring together trainers from correctivnal services, as 
well as related criminal justice, juvenile justice, and 
judicial agencies. A call for presentations and papers 
has been issued. For information regarding the 
conference program and proposal submissions, 
contact Margaret Davis, NYS Division for Youth, 84 
Holland Avenue, Albany, New York 12208. For 
information regarding registration, contact Caroline 
Atkins, Conference Coordinator, Training Resource 
Center, Eastern Kentucky University, 217 Perkins 
Building, Richmond, Kentucky 40475-3127. 
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